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In the United States District Court for the 
Territory of Hawaii 


Civil No. 787 


WAIALUA AGRICULTURAL COMPANY, 
LID., 
Plaintiff, 
VS. 


CIRACO MANEJA, et al, 
Defendants. 


TRANSCRIPT OF PROCEEDINGS 


In the above-entitled matter, held in the U. 8. 
District Court, Honolulu, T. H., on September 18, 
1947, at 9:00 o’clock, a.m., 

Before: Hon. Delbert E. Metzger, Judge. 

Appearances: Rufus G. Poole, Esq., appearing 
for the Plaintiff; E. C. Moore, Esq., appearing for 
the Plaintiff; Richard Gladstein, Esq., appearing 

for the Defendants. 
| Honolulu, T. H. [227] 


PROCEEDINGS 


One more point I want to mention to your Honor 
and I [276] shall conclude my opening. It may 
strike your Honor as possibly curious that the 
Wages and Hours Division has not intervened in 
this action. As your Honor knows, the law we are 
: concerned with here creates the office of an admin- 
istrator whose duty it is to enforce the law, who 


| 
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obviously has an interest, a decided interest in any 
litigation where some important question, where se 
important question as this is going to be decided 
I want to say for my part, I think that I have done 
everything necessary or possible to inform the ad- 
ministrator of this litigation and to make the way 
possible for him to intervene if he so saw fit. 

I provided the regional office in San Francisco 
some months ago with a copy of the complaint and 
copies of the exhibits and advised that office of the 
pendency of the litigation and of the fact that we 
would be here on trial some time this fall. I have 
not heard from them since, and apparently there is 
nothing in the records of this Court to indicate that 
they have any interest in the matter. But I merely 
make that statement to you so that your Honor will | 
know that we at least have not been amiss, remiss — 
in this connection. In effect, we have invited them 
to come in and state their position, with which we 
may or may not agree in whole or in part, but we © 
felt that they certainly had a right and perhaps a 
duty to express themselves on this. 


Now, the Court may feel that it wants to hear 
from [277] the Administrator’s office. I don’t urge | 
it one way or another. But I merely raise that ques- 
tion. The Court may feel that the Administrator 
ought to be heard from as a sort of third, neutral, 
impartial party here to inform the Court, if the 
Court so desires. We don’t have any objection to it. 


I will call as my first witness, your Honor, Mr. | 
Hall. 
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JACK W. HALL 


a witness in behalf of the defendants, being duly 
sworn, testified as follows: 


Direct Examination 
By Mr. Gladstein: 


Will you state your name please? 
Jack W. Hall. 
What is your address, Mr. Hall? 
2955 Oahu Avenue, Honolulu. 
How long have you lived in the Territory? 
Since 1935. 
What is your occupation? 
I am regional director for the International 
Longshoremen’s and Warehousemen’s Union. 
Q. With offices where? 
A. Pier 11, Honolulu. 
Q. How long have you occupied that position? 
A 
Q. 


POrPOPOPS 


Since June, 1944. [278] 
Have your activities or has your occupation 
in the Territory since you arrived here always been 
connected with the I.L.W.U.? 
_ A. No, it hasn’t. 
Q. Will you state what your activity or occupa- 
_ tion has been? 

A. When I first arrived here I worked in or- 
ganizing for independent unions that were then or- 
ganizing in the Territory, particularly among the 
longshore groups that later became part of the 
LL.W.U.; later for the United Cannery, Agricul- 
tural and Packing and Allied Workers of America, 
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a C.I.0. affiliate that took into membership workers 
in packing, canning and agricultural enterprises. 

Q. Tell us something about your experience in 
the sugar industry or in connection with it, Mr. Hall, 
starting with your first contact with that industry? 

A. My first direct contact with the sugar indus- 
try was in April of 1987 when I assisted a Filipino 
labor organization known as the Vibora Lubiminda, 
a Filipino organization trying to organize Filipino | 
workers on the Island of Maui. That organizational © 
campaign culminated ina strike that did have some 
SUCCESS. 

Q. In connection with that work and those ac- 
tivities that you just referred to, Mr. Hall, what 
contact, if any, did those activities bring you into 
with respect to the [279] operations of any sugar 
plantation ? 

A. I was in direct contact with the workers on 
Maui Agricultural Company, the Hawaiian Com- 
mercial and Sugar Company, and the Pioneer Mill 
Company, and the Wailuku Sugar Company, all on | 
the Island of Maui. At that time I had no oppor- | 
tunity to observe mill operations because the Com- 
panies involved were rigidly excluding any outsiders 
as trespassers. 

Q. What opportunity, if any, did you have, that 
were afforded you and which you took advantage of, | 
to acquaint yourself with the work of the employees | 
in the sugar industry ? 

A. We had many conferences with the workers | 
involved to ascertain the methods of work and | 
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methods of compensation for the purpose of formu- 
lating demands. 

Q. What was your next activity or contact with 
the sugar industry or any phase of it? 

A. Well, that came later in 37 and in 1938 on 
the Island of Kauai, where following the organiza- 
tion of stevedores of Port Allen and Ahukini or- 
ganization was spread into the plantations in that 
area. I lived on the Island of Kauai for almost two 
years and had very intimate connection both with 
the field and factory operations. The organizing 
campaign there culminated in the organization of 
the McBryde Sugar Company. A contract, the first 
one in the sugar [280] industry, was reached in 1941. 
Also had organization in several of the other sugar 
companies on that island. 

Q. What experience did you have, what observa- 
tions did you make in respect of the various opera- 
tions or activities in the sugar industry during that 
two-year period ? ~ 

A. During that two-year period I had gone 


through the McBryde mill and through the mill of 


== 


the Hawaiian Sugar Company, which is now the 
Olokele Sugar Company, and had opportunity for 


| observing the practices, at least in the mill yards of 
_ the other companies. 


Q. Did you not have occasion to discuss with em- 


ployees grievances or other matters which involved 


a complete discussion of the types of duties and 
functions of employees in various portions or as- 
pects of the sugar industry ? 
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A. “Yes, of course. I made it my business as a 
part of my job to familiarize eel with all of the 
processing -activities—— 

Q. Would you say 

A. ——manufacturing activities. | 

-Q. Go ahead. Would you say you become fully | 
acquainted with the operations of the sugar ae 
including all its aspects? 

A. Including all of the aspects from the ats 
tion and harvesting through the siege aE and | 
shipping processes, yes. [281] 

Q. Now, after that period which you described 
on the Island of Kauai, what was your next contact 
with or experience in the sugar industry ? 

A. Well, during that period on Kauai I did rep- 
resent the union in a number of public hearings, 
both before the Agricultural Adjustment Adminis- — 
tration, before the Territorial Unemployment Com- | 
pensation Bureau, in contact with the Social Secur- | 
ity Board, involving the application of the Social | 
Security Act, the Unemployment Compensation | 
Law, the Sugar Act of ’37, with those agencies. Also | 
at that period we made a study of the application | 
of the Wage and Hour Law. That was the Fair — 
Labor Standards Act of 1938 to the sugar industry. 
And we came tothe conclusion that the industry was 
violating that law in many respects. And we asked 
—I believe it was in 1940—that the Wage and Hour | 
Division hold a hearing in the Territory to deter- t 
mine first the reasonable cost of perquisites because | 
the valuation placed upon perquisites came into play | 
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both on the minimum wage provisions of the law and 
the overtime provisions. 

The plantations were computing the reasonable 
cost of perquisites at six cents per hour. Some of 
the employees at that time were receiving a cash 
wage of 19 cents per hour plus this reasonable cost 
of six cents which the plantation contended met the 
minimum wage at that time of 25 cents per hour. 
That was 1939, not 1940. [282] 

It was our belief that the cost of six cents per 
hour was not correct for many of the employees. 

Mr. Poole: Your Honor, I don’t object to the 
questions, to this testimony that is being given, but 
I do object to the speech that is now being made 
in the record. It is not responsive to the question. 
Jt has nothing to do with Mr. Hall’s qualifications. 
I should like to hear how he is qualified to testify 
on the matters that are before us. 

The Court: Sustained- 

_ By Mr. Gladstein: . 

a Q. Now, Mr. Hall, in connection with these 
_ projects that you have mentioned, that is, your ap- 
pearances with respect to the three, a wage-hour 
law, social security, unemployment compensation, 
_etc., were you required or did you make both per- 
sonal, factual investigations and studies dealing 
with the subject? 

A. I did. I was the spokesman for the union 
in all of those activities. 

Q. And state in general, without too much de- 
tail, what studies you made and what investiga- 
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tions of fact in the industry you made and what 
you did to familiarize yourself entirely and thor- 
oughly with the problems and the facts to enable 
you to present these matters on behalf of the em- 
ployees during those periods? 

A. First a personal observation of the methods 
used; [283] second, discussion with the employees 
involved as to their specific duties; third, trying to 
apply those facts and observations to the law and 
to administrative opinion. 

@. Did you prepare written briefs and make 
oral presentations ? 

A. Not specifically on the Wage and Hour Law 
but on the other matters, yes. 

@. Did you have occasion to talk with represen- | 
tatives of Government on these matters that you 
were working on? A. Yes, I did. 

Q. Did you meet any of them? 

A. Mr. Howard Durham, who was agent for 
the Department of Labor in the Territory and who 
was acting for the Administrator of the Wage and 
liour Law; Mr. Holcomb, who was then in charge 
of the local office of the Social Security Board; | 
Captain L. Q. McComas, who was then in charge 
of the Bureau of Unemployment Compensation. | 
There may have been many others. 

Q. Did you ever have occasion to talk with Mr. | 
Poole on any problem in this industry? | 

A. Yes, following the request for a hearing on — 
the value of perquisites that [ mentioned earlier, 


\ 


| 
| 
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Mr. Poole came to the Territory as a representa- 
tive of the Department of Labor and I discussed at 
that time a request for a hearing. 

Q. You discussed the facts and claims and con- 
tentions [284] of the people you were representing 
made? 

A. Not too much in detail at that time. 

Q. Now, the Mr. Poole you have reference to 
is the Mr. Rufus Poole the attorney for the Plain- 
tiff in this case, is that right? 

A. That’s right. 

Q. Mr. Hall, did you ever have occasion to rep- 
resent the union in any proceedings before the Na- 
tional Labor Relations Board dealing with this in- 
dustry, sugar industry? 

A. Yes, in August, in July and August of 1944 
when I was the regional director for the 1.L.W.U. 
I represented the union in proceedings before the 


| National Labor Relations Board which were held 
| in Hilo to determine which workers in the industry 


were engaged as agricultural laborers within the 


meaning of the National Labor Relations Act. 


@. And did you prepare and present that case 


as the union representative ? A. I did. 


@. Participated throughout that hearing? 
A. I did. 


Q. Now, have you had occasion to participate 
in collective bargaining negotiations with the Plain- 


| 
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tiff Company or any association representing ir 
dealing with employees in the sugar industry? 

A. Yes, I have, in 1945 and again in 1946 and 
this [285] year. | 

Q. And in addition to such collective bargaining 
negotiations have you had occasion to take up griev- 
ances or other matters during the contract year 
with representatives of industry in respect to one 
or another of the phases of operation or activity in 


this instance? A. Many times. 
@. You said that had happened numerous times, 
is that correct? A. That is correct. 


Q. Did you have occasion, have you had occa- 
sion to participate in conferences with union mem- 
bers who are workers in one or another of the sugar 
plantations where problems have been discussed 
with respect to the operations and activities of the 
Company ? A. Many times. 

Q. Now, with respect of the settlement of the 
wage-hour suit last year, did you not have occasion 
to participate in conferences both with representa- 
tives of industry and conferences with me as coun- 
sel for the employees dealing with this suit and the 
questions involved in this suit? 

A. I was constantly involved in those suits from 
the moment they were in the process of preparation 
until the final declaratory judgment. 

Q. And you spent many hours in a discussion of 
the [286] facts, problems and legal issues with me 
on those cases, is that right? 

A. That’s correct. 
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Q. And also with Mr. Winn, Montgomery Winn, 
who was representing the H.S.P.A., is that right? 

A. That’s right. 

Q. And also in conference where other repre- 
sentatives of management were present, isn’t that 
true? a that’s true. 

Q. Have you ever been employed by any gov- 
ernment agency ? 

A. Yes, I worked for the Territorial Depart- 
ment of Labor from April 1942 until June of 1944. 

Q. In what capacity ? 

A. First as an inspector in the Wage and Hour 
Division; later as senior inspector in that division. 

Q. And in that connection what, if any, contact 
did you have with the Wage and Hour Division 
under the Federal Act? 

A. We had frequent consultation with the indi- 
viduals in charge of the Department of Labor here, 
who also administered the wage-hour law, first Mr. 
Durham, Howard E. Durham, and later Mr. Ernest 
_E. Norbeck. 
 Q. Now, did that work and those conferences, 
contacts that occurred in connection with the per- 
formance of your [287] duties for Wage-Hour in 
the Territory bring you into contact with various 
facets of the sugar industry ? 

A. That is correct. We had discussion on what 
we believed at that time was coverage under the 
Territorial Act and what we believed was coverage 
under the Federal Act insofar as the sugar industry 


was concerned. 
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Q. Have you personally been through the opera- 
tions at the Plaintiff’s plant at Waialua? 

A. I can’t recall that I have been through, spe- 
cifically through all of that mill. I have been in 
parts of it. But the process is the same generally 
in all mills. 

Q. How many mills would you say you have 
been in or through and observed operations? 

A. JI would say over half in the Territory. 

@. How about the field activities? 

A. I have been on every plantation in the Terri- 
tory, I think, except Gay and Robinson and the 
Waimea Sugar Mill Company, which are two small 
unorganized companies without mills on the Island 
of Kauai. 

@. Have you done any reading to supplement 
your own personal experiences, reading of official 
or expert printed material dealing with the sugar 
industry or various aspects of it in this Territory? 

A. As much as I could obtain. 

Q. Can you recall any of the specific documents 
or [288] bulletins or books that you have read and 
absorbed from? 

A. Well, I am familiar with the Department of 
Labor surveys over the years. I have read some of 


the sugar industry’s own literature, including their — 


sugar manual. TI have read some material on sugar 
industry in other areas. 
Q. Have you read this document that I referred 


to this morning, Bulletin 687, entitled ‘‘Labor in the | 


Territory of Hawaii?”’ A. J have. 
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Q. And particularly the portions that had to 
deal with the sugar industry, is that right? 

A. That’s correct. 

Q. Now, Mr. Hall, at my request you took a 
copy of the complaint in this case, did you not, and 
went through the job description of each of the 
types of employees whose activities are described 
in the complaint, isn’t that right? ave edad: 

Q. And did you make some notes on the copy 
that I handed you for that purpose? 

A. I did. 

Q. Would it assist you in the testimony that I 
am about to ask you to give with respect to those 
employees—if you had the copy that you were 


_ working on? 


A. Very much so. Those descriptions are some- 


_ what in detail. [289] 


—— 


Mr. Poole: No objection. 

(Mr. Gladstein hands a document to the witness.) 

Q. Now, I will ask you to turn to page 31 of the 
complaint in this case. On that page you will ob- 
serve that there commences the description of the 
first of the groups of job types or job classification 
descriptions. Paragraph 38, referring to Ciraco 
Maneja, who was entitled ‘‘Ratooning Tractor Op- 
erator,’’ would you go through the description of 
the duties of that job and indicate what connection, 
if any, those duties or any part of them have with 
agricultural work or farming? 

A. The first statement as to his duties says that 
he operates a tractor for the purpose of preparing 
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a ratoon cane field. That is purely an agricultural 
operation. Next, he makes minor repairs— 

Mr. Poole: Your Honor, I want to object to the 
character of this testimony. I want to be heard on 
it fully, and I think that new is the time I should 
like the Court to hear me. 

The Court: I’d say that this is the time to be 

heard on your objection. [290] 
' Mr. Poole at this point objected to the testimony 
sought to be adduced from Mr. Hall as to what 
activities constitute ‘‘agriculture’’ within the defini- 
tion of that term contained in the Fair Labor 
Standards Act. The basis of the objection was that 
such testimony is incompetent because the Act con- 
tains a specific definition of the term ‘‘agriculture’”’ 
and therefore whether particular activities consti- 
tute ‘‘agriculture’’ depends upon whether they come 
within the term as defined in the statute and not 
upon any witness’s views as to what are ‘‘agricul- 
ture’’ within such definition. 

Defendants’ attorney, Mr. Gladstein, argued that 
the testimony of Mr. Hall was not being offered for 
the purpose of showing what activities of the de- 
fendants are ‘‘agriculture”’ but rather for the pur- 
pose of setting forth the claims or position of the 
defendant. 

The Court ruled that the testimony of Mr. Hall 
should be confined to a description of the details of 
the various operations performed by the defendants. 


By Mr. Gladstein: 
Q. Now, Mr. Hall, turning to the duties set forth 
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in paragraph 38 of the employee Ciraco Maneja, 
will you refer to the particular duties set forth 
there in respect of which it is our claim that they 
are not exempt, and discuss those duties? 

A. First of all, for the purpose of clarifying 
this deseription, it should be noted that the stipula- 
tion provides that during certain times throughout 
the year this employee works in the tractor shop as 
a mechanie’s helper in repairing tractors. The 
term ‘‘tractor’’ by itself is somewhat misleading 
because tractors are used both for the purpose of 
preparing the soil but they are also used for the 
purpose of making roads; they are also used for the 
purpose of preparing a way for laying down port- 
able track; they are also used for the purpose of 
hauling cane cars out of fields, which would be a 

_ part of the transportation operation under our posi- 
) tion in this proceeding. And in work weeks when 
this individual would be working on tractors used 
for that purpose, he would not be engaged in doing 
[310] any work in connection with the soil as such. 
Q. What about the eutting of firewood, tell us 
about that? What does it consist of? Where does 
| it go? 
A. Well, the firewood is used to supply com- 
“munity bath houses, and the individual employees 
in the housing areas, housing areas of course that 
don’t have anything to do with the preparation of 
the soil or with the harvesting of crops. 
Q. Or with the processing of sugar, do you 
know? A. That’s correct. 


ik 
\ 
r 
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Q. What work is involved in the hauling of 
stones from the plantation fields on this sled in or- 
der to clear the fields? Will you describe that in 
somewhat more detail ? 

A. Well, the usual practice is to place the stones 
upon a sled which has a bridle on it which is at- 
tached to the tractors and they haul to the edge of 
the field or to some place where they want to pile 
the stones away from the fields. Sometimes they 
use in effect a rake approach to get the rocks out. 
I have seen tractors bulldoze rocks out of the field. 

Q. Do you have anything further to add with 
respect to the work or activity of that employee? 

A. I think not. 

Q. Will you take the next in line, under 39, 
called a plowing employee, and give us information 
similar to that [3811] which you have already given 
concerning the employee described in 38? 

A. I think the same general information applies 
likewise to this employee. It is interesting to note 
that the word ‘‘field operations’’ in the fifth line 
isn’t deseribed. That could well be preparing the 
ground for laying portable track, which again is not 
actually the preparation of the soil or tilling or har- 
vesting. 

Q. In other words, that would be an operation 
on land from which no sugar crop, sugar cane crop, 
is to be produced, is that right? 

A. Well, it might be over an area where sugar 
cane has been growing. It might run, make a road- | 
way into a field, level the ground on which to lay | 
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portable track and to bring the cane out of the 
fields. 

Q. Now, would your testimony concerning this 
employee, insofar as he works as a mechanic’s 


_ helper in repairing tractors of various kinds, be the 


same, substantially the same as you have given the 


| previous employee? A. That’s correct. 


: 


@. Now let’s turn to the employee described, 


whose duties are described in No. 40. Will you 


testify concerning him? 
A. The same thing is true as to this employee 


and the repair work he performs in the tractor 


shop. He may well [312] be performing repair work 
on equipment that is not used for planting, cultiva- 


tion or harvesting. 


Q. Will you discuss, Mr. Hall, that part of this 
employee’s duties which involve operation of ma- 
chines for pipe lines and drainage ditches for do- 
mestic pipe lines? 

A. I would think the description is almost ob- 
vious. In operating the trench-digging machine for 
pipe line that supplies water for domestic purposes, 


he certainly isn’t performing a function that has 


anything to do with the field operations. 


Q. Have you concluded with No. 40? 

A. I have. 

Q. Will you turn to No. 41, then? 

A. This employee, of course, in driving a truck 
does not actually come in contact with any of the 
cultivation or with the preparation or the actual 
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harvesting of cane. His is a job of transportation. 

Q. He is a teamster, in other words? 

A. That’s correct. 

Q. He also works as a mechanic, does he, in the 
garage and elsewhere? 

A. That’s correct. On the same general situa- 
tion as outlined in the 38, 39 and 40, it applies inso- 
far as the garage work is concerned. [313] 

Q. That is, his work is on all sorts of vehicles 
and equipment, much of which has nothing to do 
with actual production of sugar cane, is that your 
testimony ? A. That’s correct. 
 Q. Will you turn to No. 42 now and testify? 

A. There is nothing in this description to indi- 
cate whether or not any of the water in the irri- 
gation ditches is eventually used in the mill opera- 
tions or in the boilers. If it were, it would not be 
agricultural— 

Mr. Poole: I object to that answer. I think it 
leads to a legal conclusion. He has no right to state 
it. 

The Court: Sustained. 

Mr. Gladstein: Will you continue with your | 
statement, Mr. Hall? 

Mr. Poole: Your Honor, I want to make an ob- 
servation, if I may. While counsel for defendants 
qualified or purported to qualify, I should say, this 
witness as being familiar with the over-all opera- 
tions of the sugar plantations in the Territory of 
Hawaii, he did not qualify him as being familiar | 
with the particular operations on the plantation of 
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Waialua Agricultural Company, which are involved 
here. In fact, when you asked the witness as to 
whether or not he was familiar with the milling 
operations, he hesitated and said that he thought he 
had been in part of the mill once. Again when you 
asked him as to whether or not he was familiar 
with [314] the field operations, he said that he was 
familiar generally with all field operations but he 
didn’t say that he was familiar with the field opera- 
tions on Waialua. 

Now you are asking the questions here that go 
to the specific duties of the named defendant em- 
ployees, and I might say I am frankly unable to 
determine from the answers being given here as to 
whether or not the witness is testifying with respect 
to the particular defendants that are involved in 
this case or whether he is testifying generally as to 
what the job generally involves. 

| Mr. Gladstein: Well, let me ask one or two ques- 

tions of Mr. Hall. 

Q. Mr. Hall, in going through the Teens 
the job descriptions of this complaint, did you find 
that you were familiar with the types of duties and 
activities, familiar from a personal observation and 
experience with the types of activities described ‘in 
this complaint? 

A. That is true. I also found that in some re- 
spects the descriptions are not complete enough, and 
‘therefore somewhat misleading. 

a Q. Did you find, Mr. Hall, in your experience 


Se 
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that these duties as described here are generally and 
substantially characteristic of or descriptive of 
similar duties or exact and identical duties and 
functions of activities of workers on various plan- 
tations in this area? [315] 

A. That is the pattern throughout the industry. 
Whenever an operation becomes efficient on one 
plantation, it 1s quickly adopted on others. 

Q. Has it been your experience, do you know, 


can you state, based on your own personal knowl- , 


edge, of experience, whether or not there is any 
substantial departure from one plantation to an- 


other in respect of the types of functions, activities — 


and job descriptions that we have described in this 
complaint ? A. Not substantially. 
Q. Have you ever had it raised by any repre- 


sentative of Waialua or H.S.P.A. or any of the 
factors that the manner of operation in Waialua — 
or the duties of the workers at Waialua are sub-— 
stantially different from the manner of operations — 


elsewhere among the plantations, or the duties of 
the workers elsewhere? 


A. No. As a matter of fact, it has been urged — 


that it was typical. 


| 


Mr. Poole: Well, your Honor, the whole course — 


of this examination, as I understand it, constitutes — 
an admission that the witness here is not person- | 


ally familiar with the activities of these particular 


defendants regarding whom he 1s giving testimony. 
Mr. Gladstein: ‘To the contrary, this is to estab- | 
lish that Mr. Hall’s familiarity with the industry 
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includes the [316] Waialua Agricultural Company, 
which is presented here as a more or less typical 
operation, and Mr. Hall is familiar thoroughly with 
these operations and his testimony has already been 
given as to how he gained that familarity. I don’t 
understand it, unless Mr. Poole is making a state- 
ment here—I haven’t heard him make it—I don’t 
understand that it is claimed that Waialua is unique 
and so different from other operations in this in- 
dustry that only somebody who has been working 
at Waialua is qualified to testify on these matters. 
I don’t understand him to say that. But if he is 
going to say that, why that would be very unusual 
and—not unusual but would frustrate the very pur- 
pose of bringing this case. 

It isn’t our purpose in this declaratory relief case 
to just get a determination for Waialua. That 
wouldn’t solve anything. You’d have 30 odd other 
plantations that would still not have any authori- 
tative statement as to where coverage lies and where 
it ends. The purpose of this proceeding was to get, 
first of all, a plantation which was sufficiently and 
substantially typical and representative, so that the 
decision in that case would apply to the rest of the 
industry. And that’s why Waialua was picked out. 
| And what aspect of its operation was supposed to be 
typical? Why the very things described here, your 
Honor, the duties of the men. [317] 
| Now, if the Court were to decide the issues here 
on the basis, for example, of a job title, I wouid 
| certainly go along. The job title is different from 
‘Plantation to plantation, and even different within 
{ 


( 
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a plantation from time to time. And there is noth- 
ing more deceiving than simply a title of some- 
thing. It is the content or substance of the job, 
it is the particular duty or combination of duties 
that we are concerned with. That duty is to be 
found not only performed at Waialua but every’ 
place. | 

We, for example, we have presented here a state- 
ment that Mr. Augustine Lorenzo in performing his/ 
work does certain things. That is not typical or: 
unique—somebody, not with his name, it is true, 
somebody on every other plantation does the same 
kind of work, either identical or substantially the 
same. He may not do the same combination of ’ 
things, that is true. That’s why we are not con-. 
cerned with titles. We are concerned with the par- 
‘ticular activity. And the activities of Waialua are 
the same activities that are to be found in the other 
plantations. 

Therefore, Mr. Hall is eminently qualified to 
testify about these matters. And while I don’t ob- 
ject to the ruling of the Court as to the last sentence 
of the last answer given by Mr. Hall, in which he 
said something was or was not agricultural, as to 
the rest he is giving testimony concerning facts, and 
I think he should be allowed to proceed, [318] your 
Honor. 

The Court: Well, it doesn’t seem to me to make 
any difference whether John Doe or Richard Roe 
or some other person performs any one of these 
operations that are specified and accredited before 
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us. And also it seems to me that when it is said 
that an employee makes minor repairs on a 65- 
horsepower diesel tractor in the field and then at 
other times assists in the repair shop in making 
further and more substantial repairs, it wouldn’t 
seem to me to make any difference whether that was 
on Waialua or whether it was on Ewa or Waipahu 
or on some other island. Wouldn’t the operation 
that is described here be just about the same thing, 
as nearly as you could write it anywhere? 

Mr. Poole: I am certainly unwilling to say yes 

to that. I know what the operations are, as the at- 
torney who assisted in the preparation of this 
stipulation, out at Waialua. And I am not argu- 
ing here, your Honor, that if the operation that you 
have just deseribed was performed out at Oahu or 
at Ewa, that it would make any legal difference. I 
mean the situation with respect to coverage under 
the Fair Labor Standards Act. Obviously, it would 
be the same. But what I am saying is this: We 
had 47 named defendants; you are going to have to 
determine whether the combination of duties per- 
formed by each one of these 47 individually named 
defendants are under the Fair Labor Standards Act. 
That is [319] the job which you have before you. 
_ Now, it seems to me that any evidence that has 
to do with what each one of these defendants do is 
material. I would also say that any evidence that 
indicated the nature of one of these listed activities 
would be admissible, so that your Honor would be 
in a better position to understand. But I don’t 
| 


| 
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think that evidence that goes to so-called general 
character of a particular occupation which exists on | 
all plantations or many plantations is at all relevant.. 
In fact, you can’t approach the job that you have 
here in that manner. It may be that one particular: 
activity might defeat an exemption, and it is the: 
combination of activities that in the last analysis is. 
going to determine whether or not a particular ex- 
emption applies or does not apply. So those are the 
facts that you are going to have to get in the record. 

The Court: Then from that statement it rather 
impressed me at first blush that that would put the 
burden on the complainant to show in detail that 
the operations were in toto such as would create the 
exemption. Now, the operations are defined here 
with just certain words and sentences. For instance, 
during the off season and at times throughout the | 
year he cuts firewood for use as fuel by plantation 
employees living in the plantation villages, hauls 
stones from the plantation fields on sleds, and as- 
sists [320] as a mechanic’s helper in the tractor re- 
pair shop in repairing tractors. Well, now, there - 
is quite a lot of stuff covered there. Of course, I 
ean readily conceive that the operation of cutting 
firewood might be entirely different on one planta- 
tion from another if they did cut firewood on all 
of them. And on some of them I don’t believe they | 
do. The operation of cutting firewood as assigned 
to each individual who went out to cut firewood 
might be entirely different. But if we have got to 
take these things by the manner in which they are 
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described, why it seems to me that to tell what gen- 
erally that operation would be and what would be 
involved in it, it would seem pertinent. 

Mr. Poole: I don’t think so, your Honor. Just 
look at what is going to happen to your record if 
you do that. Here is this first described job. He is 
a ratoon tractor operator. You have certain listed 
activities here that that particular operator is en- 
gaged in. Now, if you are going to permit evidence 
to be put in as to what the ratooning tractor opera- 
tor normally does or generally does on all planta- 
tions, you are going to get a different category of 
work. 

The Court: I rather took it, to start off, that it 
was or would be conceded that all operations of that 
particular nature, like ratooning tractor or cultiva- 
_tor operator in terms of the description applied 
particularly to cultivating [321] or planting opera- 
tions, that that was conceded to be agriculture. But 
it is these other things that do or may bother me 

considerably in determining how they apply. 

Mr. Poole: Well, you are correct in that. But I 
don’t think you are correct in saying that you can 
| pass upon these particular jobs here and determine 
} whether they are under the Fair Labor Standards 
) Act, or are not subject to exemption, by taking evi- 
} dence generally as to what a particular job, a par- 
} ticular type of activity normally involves on each 
| plantation or on all plantations generally. Now just 
} take, for instance, the activity of transportation, 
} cane transportation. I am talking outside of the 
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record here. These facts are not in the stipulation 
here. You have cane being transported by flume; 
you have cane being transported from the field to 
the mill by train; you have it being transported by 
truck; and in some cases you have— 

The Court: By cable. 

Mr. Poole: —and in some cases by a combina- 
tion of those methods. Now, out at Waialua we 
have only one method involved: transportation by 


train. Now, I am not arguing that if the Court © 
holds that the transportation of cane by train is 
subject to the law, is not within the exemption, that 


any different ruling should be made for other types 
of transportation. I don’t think that we would take 


that position. I’d be willing now to concede that if — 


eane [322] transportation as a function or activity 


is held to be covered by the Act and not entitled — 


to any exemption, that it ought to be treated uni- 
formly as under the law. But it seems to me that 
it goes far afield, your Honor, when we get into 
the job description of the particular employee who, 
we will say, is engaged, as some are in this case, in 
transporting cane by train, working as engineers, as 
brakemen, and so forth, to bring in testimony with 
respect to all other types of transportation and what 
is the general custom on other plantations. I regard 
that as highly irrelevant. It has nothing to do with 
this particular case. 

You must look, it seems to me, to the activities 


of these particular employees and on that basis de-_ 


termine whether the exemption applies. 
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Now, in your comment before you said that cer- 
tainly the Plaintiff must have the burden of proof 
because we were asserting that the agricultural ex- 
emption applies. I acknowledged that. The cases so 
hold. We do have the burden of proof. But we 
have submitted in this case a stipulation which was 
signed by counsel for the Defendants, and we think 
that that adequately describes the jobs for the pur- 
pose of performing the judicial function, that is, of 
determining whether or not the agricultural or the 
7(c) processing exemption applies, or in the housing 
situation for the purpose of determining whether 
you have coverage or no [323] coverage. If they are 
not adequately described, I have no objection to 
going into further evidence as to what those par- 
ticular employees are doing. But we certainly are 
not proceeding in the manner contemplated by the 
statute in any case I was ever in, when we bring 
evidence in here as to what was generally done by 
Joe Doaks over on some other plantation which is 
not a party, either Defendant or Plaintiff in this 
case. 

The Court: Well, now, you set out here, both 
in the complaint and then it is legally reiterated in 
the stipulation, that these 30 odd workmen named 
perform certain duties, and some of them are more 
or less involved. And the question very clearly has 
been raised that the description isn’t complete in 
' some instances, to say that a man repairs the trac- 
tors in the field and then in the shop. 

Mr. Poole: Yes. 
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The Court: Well, it is material, I believe, to 
know what those tractors are used for, what caused 
the damage to them that would require repairs. 

Mr. Poole: I agree with your Honor. 

The Court: So that when you leave your case 
here just on the statement that a man performs 
these particular duties, why it is fair for the De- 
fendant to go forward and bring in any other facts 
that are related to the duties that might put them 
in a different classification under this Act that 
[324] we are dealing with. Now, I don’t know— 

Mr. Poole: I have no objection to that, if that is 
what they are willing to do, but they are not do- 
ing it. 

Mr. Gladstein: I even think, your Honor, that 
not only will we be entitled to have testimony as to 
additional facts concerning the job duties of the 
people in this case, or amplification, explaining, 
necessarily even adding a discussion of the duties — 
by simply amplifying the nature of the duties in- 
volved here, but I think we also have the right to- 
bring in testimony with respect to a similar activity — 
on some other of the plantations in order to give 
the Court an opportunity to focus this, to place this 
particular man’s work or the particular type of his |! 
work that we are talking about in focus, so that 
we will understand the function of that work to the 
whole. For example, as Mr. Poole said, transporta- 
tion in some plantations, mainly the big island I 
understand, is a matter of using flumes. In other 
places they use trucks. In some places they 1 
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railroads or combinations, and so forth. Your 
Honor has mentioned a fourth one. 

Now, it seems to me to be improper to say that 
this Court does not have the right to hear evidence 
that will show the relationship of a particular ac- 
tivity to the entire operation. Of necessity your 
Honor has a right to call upon evidence as to what 
happens in similar or related industries [325] in 
order to throw light upon the relationship of a 
particular man’s activities. And there is plenty of 
law to support that. 

Now, one more thing. In signing the stipulation 
with Mr. Poole here, I signed a stipulation for the 
purpose of shortening the case, signed a stipulation 
which constitutes a minimum agreement of fact. I 
didn’t ask him to agree to other statements of fact. 
Hither he would not agree to them or I didn’t prefer 
to ask him to. But I am not obviously bound to 
confine myself to that which we stipulated. I can go 
beyond that. The agreement that we made orig- 
inally, the original settlement, didn’t pick out 
Waialua as the particular Company, didn’t say we 
would test the question of coverage at one particular 
plantation. That agreement is in general terms. I 
don’t happen to have a copy of it here but I will 
pene it to court. I asked counsel and counsel said 
he didn’t have a copy of it. But that agreement 
contemplates a test case for the industry, not for 
Waialua as such. 

Therefore that’s another reason why your Honor 
would have the right to hear this evidence. And I 
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think we would save time if we didn’t. worry eee 
the fact that Mr. Hall, being a layman, might oc- 
easionally say, well, this isn’t agricultural. I think 
we all understand that that kind of a statement 
isn’t going to be binding on this Court or on [326] 
any appellate court. And since it can’t possibly 
mislead a jury, I think we would save time if we 
didn’t worry about the fact that some such state- 
ment may creep into the record. It is not going to 


prevent this Court from making up its own mind © 


on the law. 


The Court: Well, let us go ahead with the ex- : 


amination. I don’t mean by that to suggest that — 


you limit your objections on the striking of any 
statement made by the witness that you do object to. 
Mr. Poole: Well, if the Court please, I’d like to 


have the reporter note that I take an objection to ~ 


all this testimony. I don’t regard it as proper be- 
cause the witness hasn’t properly qualified himself 
to testify in respect to the operations at Waialua, 
and he is not confining his testimony to the descrip- 
tion of the named Defendants. Therefore, I object 
to what he is saying. 

The Court: Well, the witness is rerernate to the 
statement as to the work performed by a particular 
defendant, so far as we go along, and telling his 
views as to what is involved in these work transac- 
tions. The objection is overruled. 

By Mr. Gladstein: 

Q. Will you turn to No. 42, Mr. Hall, and testify 

coneerning the activity of that employee? 


Ciraco Maneja, et al. 287 


(Testimony of Jack W. Hall.) 

The Court: Thirty what? 

Mr. Gladstein: Forty-two, paragraph 42 on page 
33. [327] 

A. I must confess, your Honor, that this legal 
argument. leaves me a little cold. I am trying to 
indicate in these job descriptions where they are 
incomplete and where they are misleading. And in 
the case of No. 42, Augustine Lorenzo, the descrip- 
tion indicates that all of the water is used exclu- 
sively for irrigation purposes. Employees similarly 
situated on many of the plantations are handling 
water that is also used for mill purposes. 

Mr. Poole: Your Honor, I ask that that state- 
ment be stricken. We have a stipulation here to a 
fact; that he says that that fact is not in accord- 
ance with the facts on the other plantations. That 
is completely irrelevant. 

Mr. Gladstem: I don’t understand. He said 
that there was a statement. Which statement here, 
Mr. Hall, did you think indicated that the water 
that this man has to perform some work in con- 
nection with is used solely for agriculture? 

The Witness: Well, in the first sentence it in- 
dicates that he receives, transmits orders for the 
amount of irrigation water to be received to the 
‘Plantation each work week period from the reser- 
| voir. And further, he is responsible for the proper 
Maintenance of the irrigation canal system under 
his charge. 

Q. Well, let’s see if I understand your testi- 


———SS———— 
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mony. Is it this, Mr. Hall, that this employee may 
well from this description—it’s given here—spend 
energy and devote time [328] and perform work in 
connection with water that 1s used for purposes 
other than irrigation of the fields? 

A. That is what I am trying to say. It’s rather 
difficult. 

Q. What other purpose, for example? 

A. Some of it mght be used in mill operations. 
Some of it might be used in washing cane in mills. 

Q. Would any of it be used for domestic pur- 
poses ¢ ) 

A. In many cases, yes. Water is taken directly 
from irrigation ditches for domestic purposes. 

Mr. Gladstein: Now, it would be our position, 
your Honor, with respect to work that relates to | 
water used for purposes other than agricultural , 
pee such as irrigation described in paragraph | 

, that such work would not be exempt. | 

ey Now, would that testimony you have given ! 

Mr. Hall, be equally true of water measurement 
status ¢ A. I didn’t hear the question. 

Q. ‘Vhat is, checking water measurement status. — 

A. ‘That is true, so long as part of the water is_ 
gomg towards an irrigation—— 

The Court: Now, you see the difference here. 
Mr. Halll construes this as being an allegation that 
this employee operates the water system or part of 
it for irrigation purposes only. Well, now, he 
raises a conjecture that some [329] of that might 
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be used for other purposes. Well, that isn’t in the 
nature of any proof. It is just a supposition that 
in the ordinary course might be had. I can’t con- 
sider that sort of a thing. If it is known, that it 
is possible that this defendant here who is named, 
that we are dealing with, that he might be able to 
testify of his knowledge that some of that water 
eves to irrigation, irrigating other crops, or outside 
or into the mill for certain purposes there which 
you claim is not agriculture nor processing, but this 
witness can’t testify to that nor give the Court any 
legal evidence. 

Mr. Gladstein: Your Honor, I think that he has 
given all that your Honor needs. In other words, 
if our interpretation of the law is accurate, then 
this particular employee that we are talking about, 
not as an employee but insofar as specified duties 
are concerned, the Court might well say those are 
exempt duties, provided when we are dealing with 
water the water is used for irrigation purposes, 
period. Mr. Hall pointed out not necessarily that 
this employee works in respect to water that goes 
for other purposes but he pointed out that that 
does have it. Therefore, all that we need in terms 
of a declaratory relief judgment is for the Court 


_to say, based on the evidence, if such an emplovee, 


} 


any employee who is doing this kind of work per- 
forms activities in respect of water which is used 
[330] for purposes other than this, for example, A. B 
and C, then such employee is not exempt. 
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The Court: That is not the issue here. You make © 
the allegation that this water that this employee | 
deals with is used for irrigation purposes. Now, | 
that stands until it 1s overthrown. 

Mr. Poole: Your Honor, he has attempted to 
get an adjudication on a hypothetical set of facts 
which the courts have never permitted. Now, he 
has everything he wants, as I understand him. If | 
he gets an adjudication on the job descriptions that 
we have in the stipulation, because there is nothing 
said m the description about water going for any — 
other purposes than for irrigation—that being true, 
if the Court holds that that particular job is agri- 
cultural, necessarily it is on the basis that the water 
was being handled by that man, being gauged by 
that man, was being used for irrigation purposes, | 
and you have what you want. But this idea of | 
putting conjecture upon conjecture as to what pos- — 
sibly the job might be involved in, it seems to me — 
is entirely improper. I have never seen any rulings — 
of the courts that permitted it. It is asking for an 
adjudication upon a hypothetical set of facts. And 
that isn’t even permitted under the declaratory 
judgment act. 

Mr. Gladstein: I can’t see what all this argu- 
ment is about, Judge. Mr. Hall has testified to a 
fact which is [331] that the men do this kind of 
work, do perform work in connection with water 
that is used for purposes other than irrigation pur- 
poses. Now, maybe Augustine Lorenzo during the 
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last year falls in one category and maybe the year 
before that in another, and it may change from 
time to time. I can’t see that there is anything 
hypothetical about what we ask. But if what Mr. 
Poole is suggesting is something like this, maybe 
we don’t have any disagreement: If he is stating 
that a finding in favor of exemption on the part 
of Mr. Lorenzo would be based upon the fact that 
the water is used for irrigation purposes only, and 
that the Court by thereby granting an exemption 
would not be supporting an exemption for work in 
connection with water, the use of which goes be- 
yond irrigation, perhaps we can stipulate and pass 
on. Is that all right? 

Mr. Poole: I am willing to agree that the Court 
in passing upon the description here doesn’t by im- 
plication hold that those particular jobs are either 
covered by the Act or entitled to an exemption, if 
the activities are absolutely different. I think that 
the decision rests wholly upon the facts as stated in 
the stipulation. And I am willing, Mr. Gladstein, 
to stipulate to this fact, that in so far as the deci- 
sion of this Court is concerned, and as based upon 
the stipulation which counsel for the parties have 
signed, that it necessarily doesn’t go beyond the 
facts [332] that we have agreed upon. And that in- 
cludes this job that is now under discussion, as the 
others. 

Mr. Gladstein: Well, we were talking about this 
particular job and I thought perhaps we could get 
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a specific stipulation, because our position on this 
man, your Honor, is this: We think that the de- 
scription of the duties in paragraph 42 are agri- 
cultural except insofar as the man may spend time 


performing work in connection with water, any 
part of which is used for purposes other than irri- — 


gation. Now, I will offer a stipulation with Mr. | 


Poole on that, if he wants to enter into it. We can — 


pass by No. 42. 
Mr. Poole: No, I will not stipulate on that par- 


ticular point because I am not familiar with the © 


disposition of the water. 
The Court: He sends water out into what? 


Mr. Poole: What is described as ‘‘in proper : 
proportion to the various delivery ditches on the — 


2? 


plantation.’’ Well, that might mean a great many 


things. 1 can’t tell. Your Honor, I am willing to | 
put a witness on at the conclusion of the testimony | 


that 1s being taken or offered now by the defendant | 
and supplement any particular job here that you 
feel is inadequately described. And I certainly will | 


do so on this particular job. 
The Court: All right. [333] 
By Mr. Gladstein: 


Q. Let’s turn to No. 48, Mr. Hall. You have it, 


concerning the duties and activities set forth there? 

A. This job is a steam pump operator, is a 
relatively highly-skilled job requiring a great deal 
of training and experience, and as far from having 
any direct connection with the cultivation and har- 
vesting of sugar cane—— 
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Q. Where is the work performed? 

A. In a building that houses the pump. 

Q. Can you describe generally what this appa- 
ratus is that this man works, what his duties are? 

A. Well, that’s a boiler, of course, with a fire 
box under it for heating the water to steam. The 
steam in turn turns a pump, pumping the water. 

Q. ‘To what parts of the plantation do the con- 
sequences of this man’s work go to? Well, I’ll 
withdraw it. 

Mr. Poole: You withdraw the question? 

Mr. Gladstein: Yes, I withdraw the question. 

@. Is there anything else you want to add to 
45, Mr. Hall? A. No, I don’t think so. 

(. Turn to No. 44, please. 

A. I think that description is adequate. It ex- 
pressly points out that he is doing other work than 
making fire bricks and fighting fires and pushing 
cane into where the [334] regular cane loading ma- 
chine can pick it up. That is, of course, he bull- 
dozes track lines for the laying of portable tracks. 
1 have no comment on that. 

Q. Now, what about the work that he performs 


| when he is hauling cane over tracks, will you tell 
us about that, and particularly how? 


A. Well, in that connection it is much the same 
as the locomotive engineer’s job. It so happens that 
in laying portable track the track isn’t stable 
enough to run a heavy locomotive out there, so it 
is necessary to hook a tractor to haul the cane cars 
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into the main line where the locomotive picks it up 
and takes it into the mill. 

Q. Now, the hauling of this cane occurs after 
it has been picked up at various parts and points 
in the field, is that right? 

A. That’s right. It’s at a central point and it 
is picked up with a cane loader and loaded into the 
cane cars. | 

@. So that the work that this man performs © 
when he is hauling cane over portable tracks occurs | 
after the cane has been placed in a central point of © 
concentration, is that right? 

A. That’s correct. 

Mr. Poole: Your Honor, the testimony that has — 
just been given is in the nature of a legal conclu- 
sion. He said that the cane was picked up after 
it was placed in a central [835] point of concentra- 
tion. 

Mr. Gladstein: Well, you want to describe the 
point of concentration ? : 

Q. Will you do that, Mr. Hall? Describe what — 
you meant by central point of concentration or — 
point of concentration. 

A. Well, that’s where the cane loader picks up 
the cane to put it in the cane car to bring it into 
the mill. 

@. What methods are used, are known to be — 
used in this industry? 

A. Well, there’s various methods. Generally, 
the procedure is to have a cane loader pick up the 


: 


i 
. 
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load and place it in the car. On other places in the 
industry the cane may be 
Mr. Poole: I object, your Honor, what the prac- 
tices are, to testify as to the rest of the industry. 
The Court: Well, how does it get into piles 
ready for the cane loader to take it? 
Mr. Poole: Your Honor, I should like to com- 
ment upon that. This testimony that is now being 
given is contradicting some of the basic things that 


are set forth in the stipulation. 

Myx. Gladstein: Where? 

Mr. Poole: It is basic, as you know, that a 
party is not permitted to contradict or impeach his 
own witness. [336] And I take it that that same 
rule applies where the parties had entered into a 


stipulation. Now, the stipulation 
Mr. Gladstein: Why? 
Mr. Poole: Just a moment, Mr. Gladstein. This 
stipulation shows very clearly that in this particu- 


lar operation, unlike many others I am sure with 


_ which Mr. Hall is familiar, the cane is pulled out 


| 


1 
7 


of the ground as it were by a large grab that oper- 
ates on a crane and is placed directly into the cars. 
The Court: Does the stipulation set that out? 
The Witness: That isn’t always true. The stip- 
ulation says so. 
Mr. Poole: In some situations there is some 


cane that is bulldozed. And that is for the purpose 


1 


ot making a roadway for the portable track. But 


the great bulk of it is loaded directly into cane cars 
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by cranes which pick it up in its standing position. 
That is set forth in the stipulation under the pro- 
visions that have to do with harvesting. 

Mr. Gladstein: Well, the fact that they use both 
inethods, your Honor, doesn’t mean that Mr. Hall’s 
testimony 

Mr. Poole: Well, Mr. Hall is testifying en- 
turely, to an entirely different thing, and he 1s tend- 


ing to discredit the stipulation. 

Mr. Gladstein: We are not trying to discredit 
the [3837] stipulation but adding to it and explain- 
ing. | 

The Court: Well, that is set out in the stipula- | 
tion in paragraph number what? 

Mr. Poole: It is on page 21, your Honor. 

The Court: Of the stipulation? 

Mr. Poole: Yes. 

The Court: No, no, I mean the duties of this : 
man. 

The Witness: Forty-four. 

The Court: Forty-four? Forty-four is a steam 
pump operator under the stipulation. They are not 
the same numbers in the complaint and the stipu- 
lation. I think they vary. 

Mr. Poole: They vary by one number. 

The Court: What is the name? 

The Witness: Tadao Watanabe. 

The Court: Oh, yes, 45, listed as a rake opera- 
tor. 
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Mr. Poole: Your Honor, do you have the stipu- 
lation before you? 

The Court: Yes. 

Mr. Poole: I should like to call your attention 
to the paragraph that starts at the bottom of page 
80 and continues through. 

The Court: Page what? 

Mr. Poole: Page 80 and continues through to 
the top of page 81. Now, it is stated in that stipu- 
lation that [338] ‘‘the work and duties of each such 
person are to be considered as further described by 
Part | of this stipulation to the extent that Part I 
is related and applicable to the particular work and 
duties described for such person in Part II.”’ 

In other words, the general part of the stipula- 
tion has to be read in connection with the activities 
of each of the individually-named defendants. So 
when you have a job description that relates to cane 
harvesting or cane loading or cane transporting, 
that in turn has to be read back in connection with 
the over-all and general description of the opera- 
tion on the plantation. 

Mr. Gladstein: I confess I don’t understand 
why Mr. Poole is so excited. I just want to have 
Mr. Hall testify to the fact and let the Court pass 
on the application of the law and the facts. If 
there are, as there are apparently, two methods of 
getting the cane into cars, one by grab system and 
the other even to a lesser extent at Waialua—it 
doesn’t matter—and the other by piling it in piles 
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and having those piles lifted or pushed onto and 
into the cars, let us have the facts and the Court 
ean pass on the facts. 

Mr. Poole: I have no objection to that, your 
ITonor. 

Mr. Gladstein: That’s all we are trying to do. 


Mr. Poole: But the testimony was clearly to the © 
effect that the cane was placed in some concentrated — 


form, as [339] your Honor’s question indicated, 
and that isn’t a fact. It is loaded. 
The Court: Well, it says that this cane is bull- 


dozed into piles so that it is available for regular | 
cane-loading machines. That would indicate to my — 


mind that it was concentrated at some point. 


Mr. Poole: Well, that’s only the cane that is | 


under the telephone lines, as indicated. 

The Court: Yes. 

Mr. Poole: On Page 21 it states as follows: 

“The cane is loaded on the cars by caneloading 
machines. These machines are caterpillar cranes 
weighing approximately 23 tons equipped with a 
40-foot boom and a finger-like grab which pulls or 
grabs the cane loose from its growing position and 
loads it directly into rail cars.”’ 

The Court: But that has nothing to do with this 
man’s duties. 

Mr. Poole: That’s right. 

The Court: He commences where that ends. 
By Mr. Gladstein: 

Q. Will you continue, Mr. Hall? 


A. I think that completes employee No. 44 here. 
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_ Q. Well, I had asked you about the placing of 
cane in piles, to describe that operation if you 
would. 

A. Well, I think the stipulation is clear enough, 
[340] that it is pushed by this, that it is pushed by 
this, pulled by this rake operation into piles and 
then picked up by the cane loader and placed in the 
cane car. 

Q. At some subsequent point, is that right? 

A. That’s right. 

Q. Now, will you turn to employee No. 45 and 
testify concerning his activities ? 

Mr. Gladstein: Your Honor, I am purposely not 
asking Mr. Hall to discuss some of the activities of 
employee No. 44, such as cutting firewood and other 
things which are similar to or the same as duties of 
employees that he has already testified about. 

The Court: I think that can be understood, that 
where a particular operation is gone into in the 
case of one employee, if the identical thing is men- 
tioned as to another that we can assume that it was 
the same operation. 

Mr. Poole: I would agree that the agricultural 
character of it or the 7(c) processing character of 
it would be the same. 

My. Gladstein: Or the non-7(c) and non-13(a) 
| (6) would be the same. 

@. All right, Mr. Hall, will you turn to No. 45 
please ? . 

_ A. I think in No. 45 it is clear that the employee 
operating a portable track plow, which seems to be 


{ 


| 
| 
| 


300 Waialua Agricultural Co., Lid., vs. 


(Testimony of Jack W. Hall.) 

an [341] agricultural implement, is not performing 
any functions that have to do with preparation of 
the soil, planting, cultivating or harvesting of the 
cane, and it is similar to the job described earlier. 

Q. That we called transportation, is that right? 

A. That’s correct. 

Q. What about No. 46? 

A. This operation consists of operating a boom 
tractor that picks the portable track up from usu- 
ally a railroad car that’s been run out to the end 
of the line and picking that track up and laying it 


on the field so that it can be fastened together by 


the portable track crew for the cane cars to follow 
into the field, and in picking tracks up after the — 


field has been harvested and placing them back on 
the conveyance that brought the track out. 
Q. Is it similar to the work of a section hand of 


a railroad company ? 


A. Well, I haven’t seen any of those operations — 
but I would asume from what I have read that it | 


is a similar operation. 

Q@. This man himself, who does not directly per- 
form any work or use any tools in the performance 
of work that runs anywhere between tilling the soil 
and harvesting the crop— 


Mr. Poole: I object to that question. This is a_ 


[342] leading question. This is your witness. 


By Mr. Gladstein: 
Q. Well, I will ask you if that is a correct state- 


ment? A. Itis. 
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Q. Well, now, will you turn to No. 47. Ill try 
not to be leading but sometimes it shortens the ease. 

A. In 47, as indicated earlier in the stipulation 
the cane-loading machine at Waialua is a grab ap- 
paratus and it breaks off the cane and loads directly 
into the cane cars except where it is picking up the 
cane as it’s been piled by the rake from out of the 
way places, out of the way corners and things of 
that kind. There is one more item here. During 
the off season in the cleaning of, in operating the 
shovel machine to clean reservoirs and various irri- 
eation and drainage ditches, I’d like to point out 
that reservoirs are also used for domestic purposes, 
and the stipulation does not show whether these res- 
ervoirs contain water used exclusively for irrigat- 
ing cane. 

Mr. Gladstein: I might say on this employee, 
your Honor, that we ourselves have had consider- 
able problem, and this is it. They have apparently 
integrated or combined two tasks with respect to 
the cane loading machine operator at Waialua. One 
of these tasks is usually the end of the harvesting. 
The other is usually the beginning [343] of a trans- 
portation set-up or activity. And here what they 
have done is to combine the two and complete the 
Jast act of harvesting and the first act of transpor- 
tation into one. Now, that raises a question in our 
mind of coverage. We feel that to the extent that 
transportation is not a part, not a part of agricul- 
ture, and there is a decision that transportation to 
the mill is incidental to the mill activities rather 
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than incidental to the field or agricultural activity, 
—TI’ll have occasion to refer to that in briefs—to 
that extent this man is apparently performing a 
combination of tasks, one exempt as agriculture and 
the other not exempt as agricultural. And there- 
fore, I make that point that we would claim under 
our theory that this man is not exempt by reason 
of the fact that he performs certain work which is 
not exempt, although in that very same activity he 
is performing work which otherwise under a differ- 
ent set of circumstances might be regarded as ex- 
empt, as agriculture. And that, of course, applies 
to all of the work that he does. 

The Court: Several others that would come un- 
der your claim of that same thing? 


Mr. Gladstein: Yes, that’s correct, your Honor. — 


In other words, whenever this happens, whenever 
this activity happens this way. 
Q. Now, you want to turn to No. 48, Mr. Hall? 


Mr. Poole: Your Honor, I should like to ask — 


counsel whether I correctly understood him to say 
that the loading activity was an activity which un- 
der his claim was not agricultural ? 

Mr. Gladstein: The loading into cars that are 
taking the cane to the mill is transportation. 

Mr. Poole: Is transportation? I just wanted to 
get that clear. 
By Mr. Gladstein : 

Q. Will you refer to No. 48, Mr. Hall please? 

A. No. 48, the operation here is almost exclu- 
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sively the same operation described for some of the 
other employees that were doing it incidentally, 
that is, hauling empty cane cars into the field and 
pulling cane cars off the field, and I don’t think it’s 
necessary to go into that any more. 

Q. It is part of the transportation? 

A. That is right. 

Q. There is one activity which is direct field 
work by this man, that is, weeding or cultivating. 
You notice that? 

A. Yes, that’s true. 

Mr. Gladstein: Our position would be that the 
weeding and cultivating, of course, is agriculture 
but the rest of it is not. [345] 

@. No. 49, Mr. Hall? 

A. There again the employe is engaged in not 
preparation of the soil or in planting or in cultiva- 
tion or harvesting but almost exclusively in grading 
roads in the field and in the village. He also spends 
time, of course, in, exclusively in some work weeks, 
according to the description, in preventing the run- 
off of irrigation water, and that has to do with the 
cultivation and irrigating process. 

Q. That is, if the water is used solely for that 
purpose ? 

A. That’s what the stipulation says. 

Q. What about No. 50? 

A. That’s straight transportation except when 
he is making repairs. 

Q. And when he is making repairs that would be 
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connected with the instrumentality of transporta- 
tion, namely, road work? 

A. Equipment used in transportation. 

Q. Fifty-one—by the way, let me ask you about 
No. 50, whether you can tell us if his duties are all 
performed in that transportation stage that occurs 
between the harvesting and the processing in the 
mill, or whether it also is performed in part on 
that transportation stage that commences after the 
sugar is coming out of the machines and [346] mill? , 

A. Well, he does not only that but he also hauls — 
supplies into the plantations. : 

Q. So that he works in both transportation set- 
ups or stages, is that right? 

He that’s correct. 

Q. Now, what about No. 51? 

A. This employee is engaged exclusively on 
work in connection with the transportation system, 
that is, on the track system. 

Q. He is the railroad section hand I was refer- 
ring to awhile ago, is that what he is called? 

A. That’s what they call him. 

Q. Now, what about No. 52? 

A. Flagman work also has to do with the protec- 
tion of the general public, to make sure that they 
don’t get in the way of moving transportation, al- 
though that seems to happen on occasions. And it 
is not doing any work in connection with the eculti- 
vation or harvesting of sugar cane, and the weeding 
that he does has nothing to do with the sugar cane. 
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It is merely on the railroad right of way. 

Q. Does it have anything at all to do with the 
processing of sugar cane in the mill? 

A. No. 

Q. Turn to the next employee. [347] 

A. This employee’s duties are divided between 
the transportation activity and the activity in proc- 
essing the cane. On days when he is unloading the 
ears as they come in and cleaning up around the 
loading station, getting the empty cars out, he is 
engaged in transportation; he is acting as a watch- 
man on the wash carrier, and then he is not en- 
gaged in transportation. 

Q. That is, he would then in respect to that ac- 
tivity be connected, be doing things in connection 
with sugar processing, is that what you mean? 

A. Well, he’d certainly be, I would say that 
is So. 

_ Mr. Gladstein: Does your Honor want to stop 
‘now? I see that I have run over the time. 

The Court: That’s all right. If it is convenient, 
we will call it a day. You got down to 53. You 
covered 53. You are down to 54. We will continue 
this ease, then, at nine o’clock tomorrow morning. 
| (The Court recessed at 1:05 o’clock p.m.) 
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The Clerk: Civil No. 787, Waialua Agricultural 
Company, Limited, Plaintiff, versus Ciraco Maneja 
and others, for further trial. 


JACK W. HALL, 


a witness in behalf of the Defendants, having previ-_ 
ously been sworn, resumed and testified further as_ 
follows: 
' Direct Examination 
(Continued) 


By Mr. Gladstein: 


Q. Mr. Hall, as we suspended yesterday you | 
completed your testimony concerning the employee | 
whose duties are set forth in paragraph No. 53 of 
the complaint. Will you now turn to the next para- 
graph and testify with respect to the duties of that ) 
one? : 

A. Insofar as employee 54 is concerned, Bernabe 
Hernandez, most of it, he appears to be working in — 
a cane-cleaning plant performing work in connec- 
tion with the actual processing. It is clear that part 
of his operations have to do with bringing the full” 
eane cars into the eane-cleaning plant and taking 
the empty cars out, which under our theory is 
transportation. 

Q. Nothing is done to the cane as such during 
the period when it is in the course of transporta-_ 
tion in these [3849] cars in or out of the mill, isn’t 
that correct? 

A. It is merely shunting the cars around. 
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Q. And with respect to the off season? 

A. During the off season he is not doing any 
work connected with the processing. He is engaged 
in actual repair of the machinery. 

Q. All right, will you turn to the next one? 

A. This employee is not doing any work in con- 
nection with the actual processing as we see it. He 
is engaged in transporting waste material away 
from the mill. 

Q. A truck driver? 

A. ‘“‘Teamsters’’ is the usual term. 

Q. No. 56? 

A. I think it is conceded that this employee is 
engaged clearly in processing except during the off 
season. He is repairing equipment. 

Q@. What about 57? 

A. Qn 57, this employee is engaged in mill pro- 
cessing during the week-end. The mill is shut down 
and there is no processing going on when he is mak- 
ing minor repairs, cleaning vacuum tubs and the 

like. 
Q. Fifty-eight? 

A. The same situation is true of 58, that is, dur- 
Ing the week-end shut down there is no processing 
going on and he is engaged in doing general repair 
work. [350] 

Q. Is the shutdown for week-end repairs typical 
characteristic of the industry? 

A. The industry generally shuts down for a 24- 
hour period in each week. 


q 
| 


| 
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Q. Is it the same in all plantations? 

A. Generally the same. 

Q. During the shutdown, as I understand it, no— 
processing of sugar at all is taking place, is that 
right? A. Correct. 

Q. What about No. 59, Mr. Hall? 

A. The same situation is true on the week-end 
work. No processing is going on. 

Q. Same thing about the off season? 

The Court: You said no processing of sugar dur- , 
ing the week-end shutdown. Does sugar include 
molasses and liquid sugar in every form—syrup? 

The Witness: No grinding, that is, the crushing, 
of the juice out of the cane, there is no boiling. 
operations going on, none of the centrifugals are in 
operation, none of the bagging operations are go-. 
ing on. 

A. (Continuing): We are on 59. Same is true) 
of this employee on week-ends when no processing 
is going on. He is engaged in operations that are. 
repair work and cleaning work. 

Q. That’s also true about off season? [351] 

A. As to this employee, I don’t know where he! 
works during the off season. . 

Q. All right. Take the next one. 

Mr. Poole: Which number are you on? 

A. I have just finished 59. On 60. He likewise 
is engaged in cleaning work on week-ends and no! 
processing is going on. During the off season he 
is likewise engaged in operations that are not being 
conducted in conjunction with processing. 
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Q. Sixty-one? 

A. On 61, he is engaged in bagging sugar but 
also after the sugar is bagged he is engaged in an 
operation that is similar to warehousing work, that 
is, he is either stacking it directly into railroad cars, 
shipping, or he is stacking in warehouses for tem- 
porary storage. 


Q. Is it true that the time that employee per- 
forms duties involving, as the stacking of bags of 
sugar, and so on, that the sugar cane has been com- 
pletely processed into sugar prior to that stage? 

A. Processing operation is complete when it goes 
either into the bag, if it is coming directly, or into 
the temporary storage bin before it is bagged. 


Q. Any further testimony concerning employee 
in paragraph 61? 

A. Except that during the off season, of course, 
[852] none of his work is in connection with pro- 
| cessing. 

Q. Sixty-two? 

A. Im connection with 62, the fire room em- 
ployee, Dionicio Carrit, it should be noted that the 
steam pressure generated in the fire room goes for 
the operation of power plant machinery, and back 
in 24 of the stipulation, paragraph 24 of the stipula- 
tion it points out that the electric power from this 
‘Machinery is used for other operations than pro- 
cessing. 


Q. Anything further on that employee? 
A. No, that’s all. 
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Q. Sixty-three? 

A. Point out in connection with this employee 
that the electricity generated by the power plant is 
used for other purposes than processing. 

Q. Sixty-four? 

A. Well, this employee’s duties cover the whole 
range of plantation activities whenever there is ma- 
ehine shop work, and much of it may be for the 
mill and much for field equipment, some for trans- 
portation equipment, and his work is not exclusively 
in connection with the processing operations. 

Q. Or in connection with agriculture? 

A. Or in connection with agriculture. 

Q. Sixty-five? [353] 

A. This employee making repairs on locomotives 
is making repairs on all locomotives which may be 
used either in transportation of cane from the field 
to the mill, it may be used to transport supples on 
the O.R. and L. lines to Company warehouses. It 
may be used in hauling sugar after it is refined 
to the O.R. and L. lines where it is taken— 

Q. You mean after it reaches the raw sugar 
stage? <A. After it is bagged. | 

Q. Anything else? . 

A. On 66, note that the operations of the weld- 
ing shop include the whole range of plantation ac- 
tivities. It may be doing welding work on equip- 
ment used in the actual cultivation and harvesting 
or transportation equipment or in the processing 
operations. 

Q. Sixty-seven? 
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A. Note in connection with this employee, while 
he repairs and makes parts for field equipment, that 
field equipment is used in operations other than the 
preparation of the soil, the cultivation and harvest- 
ing. It is also used in some of the transportation 
operations. It is also used on occasion in road 
building. 

Q. Sixty-eight? 

A. On No. 68 the repairs that this individual 
makes to auto and truck radiators is for autos and 
trucks that [354] are to be used throughout the 
whole range of plantation activities, not exclusively 
for field operations. 


Q. In other words, any or every aspect of the 
social, economic, recreational and other phases of 
the life of the entire plantation, would that be 
right? A. That would be generally correct. 


Q. Next number? 

_ A. On 69 the cane-loading machinery, cane-load- 
ing employee, I think we should note that the cane 
loaders that he is repairing are used in connection 
with the transportation operation, as I explained 

the other day, yesterday. 


Q. Seventy? 

A. On 70 just note that tractors are used in 
operations other than the preparation of the soil 
‘and the harvesting of the cane, planting and har- 
vesting of the cane. 


Q. Seventy-one? 
A. Well, this employee performs work on ve- 
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hicles that are used throughout the plantation op- 
erations, as noted in the stipulation. 

Q. Next? 

A. On 72, Antone Robello, the fuel and lubri- 
cants and water he delivers to plantation field 
equipment, is to the equipment that is also used 
in operations other than the actual preparation of 
the soil planting and harvesting. 

@. Proceed. [355] 

A. On 738, note that in supplying fuel oil for 
plantation bathhouses, supplying fuel oil for bath- 
houses used by all types of employees in the Com- 
pany. : 

Q. Proceed. | 

A. Seventy-four, I think the stipulation is very | 
detailed. Seventy-five, this employee is engaged in 
doing carpenter work on all phases of, most phases 
of plantation activities. In connection with the’ 
transportation activities and in connection with the. 
cultivation activities and, of course, in connection 
with the water supply system of the plantation, 
water that is not used exclusively for irrigation. In 
76 I think the stipulation is complete. The same is 
true of 77. Seventy-eight is complete. On 79, well,| 
this employee while engaged in primarily in making 
analyses of juices and the like in the mill, also as- 
sists in making analyses of the nitrogen and mois- 
ture content of the actual cane from the fields. In 
making those analyses she doesn’t change the char- 
acter of the cane any. It is still there in the fields. 
And it is not part of the cultivation of cane. The! 
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same is true of employee 80, actually engaged in a 
chemistry process. 

In 81 the description is very broad and I think 
complete. I have nothing to add to 82. The same 
is true of 83. On employee 84 I have nothing to add. 

Q. Eighty-five? [356] 

A. And on 85 I think the description is quite 
complete. 

Mr. Gladstein: Mr. Poole has agreed to stipulate 
with me as to the authenticity of a document which 
I desire to introduce in evidence. The document is 
entitled ‘‘Labor in the Territory of Hawaii, 1939, 
Bulletin No. 687.’’ It is a publication of the U. 8. 
Department of Labor, Bureau of Labor Statistics. 
It carries the imprimatur of the United States Gov- 
ernment Printing Office, Washington, 1940, and is 
officially known as House Document No. 848, 76th 
Congress, third session. It appears in the report 
itself, in the publication itself, that House Resolu- 
tion No. 519 was adopted in 1940 ordering this re- 
port printed as a House document. I understand 
that the authenticity has been stipulated to. 

Mr. Poole: May I examine it, your Honor? I 
don’t think I shall have any objection to it. (Mr. 
Gladstein hands a book to Mr. Poole.) I have no 
objection. 

Mr. Gladstein: With your Honor’s permission 
I’d like to withdraw, have the document marked 
and then withdrawn by leave of Court for two rea- 
sons: first, this is our only copy; and secondly, we 
have marked it up and, of course, I don’t want 
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private markings to be thought to be evidence in the 
case. I understand the Territorial library has a 
copy and I am wondering whether I could supply 
a clean copy [857] at a later date. I’d have to write 
to the Department of Labor and obtain it. If I can- 
not do that, then J will undertake to make erasures 
of the things that have been written here and in- 
troduce it. 

The Court: Well, you are offering it now? 

Mr. Gladstein: Yes, I am, your Honor. 

The Court: All right. It may be received in 
evidence as exhibit what? 

The Clerk: Defendants’ exhibit No. 1. 

The Court: Exhibit what? 

The Clerk: One. 


(The document referred to was received in 
evidence as Defendants’ Exhibit No. 1.) 


The Court: Subject to the withdrawal and the 
substitution of a similar document, and that the 
notations in handwriting are not part of the exhibit. 

Mr. Gladstein: Yes, your Honor. Would it be 
convenient for your Honor to take a very brief 
recess at this time? 

The Court: Yes. 

(A short recess was taken at 9:30 a.m.) 
After Recess 

Mr. Galdstein: Your Honor, I understand this 
to be the fact, that I stated and asked counsel to 
stipulate to it as a fact that the only plantation in 
the Territory which is not a member of the Ha- 


| 
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walian Sugar Planters Association [3858] is the Gay 
and Robinson Plantation, is that right? 

The Court: I believe there is another. 

Mr. Gladstein: Waianae and Waimanalo are also 
not in the H.S.P.A. That’s the fact. Will you 
stipulate to it? 

Mr. Poole: Your Honor, I am willing to stipu- 
late to that fact but I don’t see its relevancy, and 
in order to protect my record that I should offer 
an objection to it, but I have no objection to stipu- 
lating to it. And he hasn’t pointed out why it is 
relevant to this case. 

Mr. Gladstein: Well, does your Honor wish me 
to express my theory of the relevancy of it? I think 
I disclosed that in my opening statement. It is my 
contention that we do not have in the Territory 
farmers engaged in agriculture. We have manu- 
facturers of sugar, and it goes beyond the manu- 
facturing of raw sugar. It goes actually to the 
point of refining sugar and marketing that refined 
sugar in the United States. And in the evidence 
eet was received this morning, the publication of 
the Department of Labor entitled ‘‘Labor in the 
Territory of Hawaii,’’ there are statements of fact 
which are evidenced in this case to the effect that 
approximately 60 per cent of all of the unrefined 
sugar produced by the plantations in Hawaii is re- 
fined by the California and Hawaiian—what is that 
Company ?—refinery at Crockett, California. [359] 

The Court: That can’t be so. 

Mr. Gladstein: Beg your pardon? 
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The Court: That can’t be the fact. 

Mr. Gladstein: It so states. And I under- 
stand. 


The Court: Some of it goes to Western. 

Mr. Gladstein: Yes, I said approximately 60 per 
cent. 

The Court: Oh, I beg your pardon. 

Mr. Gladstein: Approximately 60 per cent is 
refined at C. and H. at Crockett, California, and 
the C. and H. Company is a cooperative which is 
wholly owned and controlled by the Sugar Planta- 
tions here in the Territory. It is true that another 
portion of the sugar is refined at the Western 
Sugar Refinery, which I think is in San Francisco. 
And another portion at some eastern refinery. 

Mr. Poole: Your Honor, I still can’t see the 
relevancy of this particular evidence. The purpose 
of this suit is to determine the application of the 
I'air Labor Standards Act, to name defendant em- 
ployees—it’s been agreed by the parties that none 
of those employees have anything to do with re- 
fining. ‘Their activities cease with the making of 
the raw sugar and its delivery to the O. R. and L. 
That is so stated in the stipulation. And he still 
hasn’t explained how this other evidence is rele- 
vant. So I still want to note my objection to the 
testimony. 

The Court: Well, the evidence hasn’t been 
offered. [3860] He, as I took it, asked you to stipu- 
late to a statement as being a fact without regard: 
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to whether it was evidence or not. And it hasn’t 
been offered as evidence before us. Unless it should 
be through the pamphlet, the bulletin. 

Mr. Gladstein: I can’t pick any statement out 
of here offhand. I will withdraw that. 

Q. Mr. Hall, were you personally present at a 
hearing held in 1941 before the Bureau of Unemploy- 
ment Compensation of this Territory ? 

A. I was. 

Q. Did you testify to that hearing? 

A. I did. 

Q. And what in general was the purpose of the 
hearing ? 

A. The purpose was to determine the reasonable 
value of perquisites under the Unemployment Com- 
pensation Law. 

Q. Were representatives of the Waialua Com- 
pany, the plaintiff in this case, present at that 
hearing ? 

A. Well, there were representatives from the 
Hawaiian Sugar present. 

@. And if the record shows that Mr. J. O’Don- 
nell and Robert W. Taylor were present—— 

A. I recall Mr. Taylor being present. 

Q. You testified there as a union representa- 

| tive? A. I did. 
 Q. And the subject matter was the question of 
the [361] cost of perquisites, is that true? 

A. That is correct. 

Q. Now, after the hearing, were you supplied 
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with a copy of the transcript? A. We were. 

Q. A record was being made of the testimony 
and of what took place at the hearing, is that right? 

A. That’s correct. 

@. And after you received a copy of the tran- 
script did you read it? A. Many times since. 

@. And your recollection is what as to whether 
or not that was a true transcript of what had taken 
place, of what had been said ? 

A. I believe it was a true and correct transcript 
of the proceedings. 

@. Now, I want to read to you from a copy of 
the transcript a small portion and ask you whether 
to your recollection that statement or the statement 
in substance was made at the time and place indi- 
cated, namely, February 13, 1941, at this hearing 
that I have referred to at 217 South King Street, 
Honolulu, whether you heard Mr. Frederick Sim- 
pich, Jr., give testimony on behalf of the H.S.P.A. 
and its members? A. I do. [362] 

@. And did he or not make the following state- 
ment in part: ‘‘As you no doubt are aware em- 
ployees of sugar plantations are required by their 
employers to live on the plantation premises in | 
quarters furnished to them. The quarters are fur- 
nished for the convenience of the employers in 
order to have the employees available at all times 
to insure the proper and efficient operation of the 
plantation.’’? 

A. I recall that statement in substance quite 
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vividly because we have used it many times since 
in our publicity. 

Mr. Gladstein: That’s all. Cross-examine. 

Mr. Poole: Does the defendant rest with the 
ease ? : 

Mr. Gladstein: I said you may cross-examine. 

Cross-Examination 
By Mr. Poole: 

Q. I think you stated, Mr. Hall, that you pres- 
ently held a position with the I.L.W.U.? 

A. That’s correct. 

Q. What was that position or is that position? 

A. Regional director for the ‘Territory of 
Hawaii. 

Q. Could you state in a very general way what 
your duties are in that capacity? 

A. My duties in that capacity are to apply the 
policy of the international union as laid down 
through the convention through the executive board 
and through the international officers to whom lL 
am directly responsible, [3863] and to assist the 
local unions in negotiation, in handling grievances, 

and representation before Government agencies, 
‘and all similar sorts of representation. 

Q. Are you influential in the establishment of 
policy in your union? 

A. I would say that I am to some extent. 

Q. Is it true that you are a paid employee or 
representatives of the 1.L.W.U ? 

A. I am certainly paid. Otherwise I’d miss a 
lot of meals. 
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Q. Would you say that it constitutes a substan- 
tial source of your income? 

A. It is my only source of income. 

Q. Now, Mr. Hall, is the I.L.W.U. in favor of 
the elimination of agricultural exemption from the 
Fai Labor Standards Act? 

A. It made such representation to Congress. 

Q. It had? 

The Court: May I have that over again? 

(The reporter read the last question and 
answer. ) 

Q. Mr. Hall, is it not also the fact that the 
L.L.W.U. requested a 40-hour work week for all 
workers on the sugar plantations last year, includ- 
ing those whom you would now classify as agri- 
eultural ? 

A. That’s correct. We believe 40 hours a week 
is [3864] enough work for any individual. 

Mr. Gladstein: May I ask Mr. Poole whether 
the question goes to a request of the union in col- 
lective bargaining negotiations or a request for 
legislation ? 

The Witness: Was a collective bargaining re- 
quest. 

By Mr. Poole: 

Q. Well, now, is it not true that any restriction 
of the agricultural exemption by a decision of court 
would further the objectives of the union in achiev- 
ing a 40-hour work week for plantation labor? 

A. I don’t think so. 
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Mr. Gladstein: J object. Just a minute. I alte 
ject to that, your Honor, upon the ground that it 
calls for speculation and is immaterial. 

The Court: It strikes me that way, that the wit- 
ness could give nothing more than his own view or 
possibly the—I can’t quite see how that would be 
inaterial. ao. 

Mr. Poole: I want the question to remain, your 
Honor, and I will take the objection, assuming that 
you have overruled it. 

The Court: Well, let’s have that question. 

(The reporter read the last question and 
answet. ) 

The Court: All right. The answer is in. 

A. Well, I’d like to expand upon it, if I have 
to answer the question. [365] 

Q. You may proceed. 

A. I don’t think so, because we now have em- 
ployees in the industry working on a 40-hour work 
week and receiving overtime after 40 hours. 

Q. Well, is it not true that most of the em- 
ployees during the grinding season do not receive 
time and a half after 40 hours? 

A. That is true. But there are employees 
who do. 

Q. What employees receive time and a half 
after 40 hours? 

A. Warehouse employees in many situations, 
particularly mill warehouse employees. 

Q. Do you know of your own knowledge how 
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:nany employees receive time and a half after 40 
hours ? A. I do not. 

Q. At Waialua? A. I do not. 

Q. Is it not true, Mr. Hall, that you are a de- 
fendant in this case? 

A. I understand I have been named as a de- 
fendant. 

Q. Is it not true that most of the employees 
who are defendants in this case are members of the 
T.L.W.U ? 

A. I don’t know. I presume they are. 

Q. You don’t know as a fact? 

A. I don’t know all of them individually. [366] 

Q. Well, would you say that many of them cer- 
tainly are members ? 

A. I could say that I think safely. 

Q. It is true, however, is it not, that the 
I.L.W.U. bargains for all such employees? 

A. That is true. 

Q. Now, is it not true that any employee who is 
held to be entitled to the overtime requirement of 
the Act because of the inapplicability of the agri- 
cultural exemption will benefit from it in terms of 
overtime compensation ? 

A. I believe that is so. 

Q. Now, Mr. Hall, in view of the fact that many, 
if not all, of the employees, employee defendants, in 
this case are being represented by the I.L.W.U., as. 
you have just stated, in view of the further fact 
that you are a paid employee and international rep- 
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resentative of such union, do you not admit that 
you are not in a position to testify impartially on 
the question of what constitutes agricultural labor 2? 

A. I am in a position to testify impartially. I 
think my record in this community for impartiality 
in these situations is above reproach. 

Q. You don’t think that you are—you don’t 
think that your loyalty and your allegiance to the 
L.L.W.U. and the principles for which it stands 
require you to testify as [3867] you have? 

A. Require me to tell the truth. 

Q. Now, Mr. Hall, were you ever employed by 
the Waialua Agricultural Company? 


A. No. 

Q. How many times have you been on the plan- 
tation ? A. At Waialua? 

Q. Yes. A. I would say about ten times. 


Q. Ten times? Let’s take the most recent time 
that you were there. Can you fix the date of that? 

A. Offhand I would think about three months 
ago. 

Q. How long were you there three months ago? 

A. Qh, several hours. 

@. How much time would you say you have 
spent on the plantation in your ten different visits? 

A. Perhaps a total of 30 or 40 hours. 

Q. I think you testified to the fact that you had 
not been through the mill. 

A. JI had not been through all the mill. I had 
been in the garage. I have been in the area where 
the cane goes into the mill, that is, the crushing 
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plant. I have not been in the boiling house at that 


mill. 

@. Have you been in the fireroom? 

A. I don’t recall. I don’t think so. [368] 

@. Have you been in the powerhouse? 

A. No. 

Q. Have you been in the machine shop? 

A. I have been through most of the shops. 

Q. Have you seen the cane loading machine in 
operation ? 


A. I think so but I don’t recall all the detailed 
process in that particular mull. 

Q. You are not sure that you have seen it? 

A. Oh, I know I have seen cane going into the 
mill. I haven’t crawled all over the plant. 

The Court: Cane-loading machine, would that 
be an operation in the field ? 

Mr. Poole: That’s a field operation. 

The Witness: The cane carrier. 

Q. Now, it is a fact that you have not seen the 
cane-loading machine which operates in the field? 

A. TI have had that operation described to me in 
detail by employees who are engaged in that op- 
eration. | 

Q. In other words, it was told but by someone 
else? 

A. By employees engaged on that operation. 

Q. Isce. In other words, it is a fact, is it not, 
My. Hall, that you have not actually witnessed your- 
self the harvesting operations at the Waialua Plan- 
tation? 
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A. That’s a correct statement. I have witnessed 
harvesting operations throughout the industry and 
generally [369] the— 

Q. Mr. Hall, please, you have stated that several 
times. It is in the record. And I’d like to have 
you confine yourself now just to the answers be- 
cause we are going to get ahead much faster. Have 
you ever had an opportunity to view personally the 
manner in which the loaded cars come from the 
field over the portable tracks on to the main line 
and from thence to the mill? 

A. At the Waialua Agricultural Company? 

Q. Yes. A. Not at that plantation. 

Q. Have you ever had an opportunity to study 
the irrigation system they have in effect at 
Waialua? A. No. 

Q. Mr. Hall, from what you have said, it is true, 
is it not, that you do not have any detailed ac- 
quaintance with the operations at Waialua Agricul- 
tural Company ? 

A. At Waialua as such, no, but as I maintained 
throughout my testimony on direct examination the 
practices are similar on all plantations, and I am 
familiar with them at others. 

Q. Mr. Hall, you have had a good deal to say 
regarding the operations of the plantations gen- 
erally, sugar plantations generally in the Territory 
of Hawaii. Do you know how many plantations 
grind their own cane? [370] 

A. All but Grove Farm, Gay and Robinson and 
the Waimea Sugar Mill Company on the Island of 
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Kauai. Waimea Sugar Mill Company once had a 
mill that now grinds its cane at Kekaha Sugar 
Company. The Waianae Company, which is going 
out of business, I think, 1s grinding its cane at Ewa 
now rather than in its own mill. I can’t testify to 
that positively. I haven’t been out there for some 
months. 

Q@. Would you repeat that? 

A. Waianae Company I think is grinding its 
cane at the Ewa mill. I can’t testify to that posi- 
tively because that Company has been in the process 
of going out of business. I haven’t been out there 
for some months. All of the mills on the Island of 
Maui grind their own; all the plantations on the 
Island of Maui mill their own cane. All of the mills on 
the Island of Hawaii mill their own cane. As a matter 
of fact, Pepeekeo Plantation now has two mills with 
the consolidation of the Honomu Plantation and 
Pepeekeo Plantation into a single Company. 

Q. I think the record states through the stipu-| 
lation that there are some 34 plantations in the Ter-| 
ritory of Hawaii. And how many did not grind 


their own cane? A. Gay and Robinson. 
@. I mean the number. A. Three. [3871] 
Q. Three? 


A. And possibly Waianae, which would make 
four. I am not positive as to the situation there 
because it is in the process of liquidation. 

Q. So you’d say that it is a fact that ordinarily 
most sugar plantations grind their own cane? 

A. Well, of course, there are plantations that 
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rrind cane from adherent planters and from home- 
teaders.’ 

Q. I understand that but I say it is true that 
nost plantations ordinarily grind their own cane? 

A. Grind any cane that is available to grind. 

Q. Well, you are not answering my question. 

A. They grind their own cane plus other cane. 
Joes that answer it? 

Q. That is not my question. Isn’t it true, Mr. 
Jall, that most plantations ordinarily grind their 
wh cane? 

A. If they have a mill, yes. 

Q. Well, haven’t you just stated that most of 
hem have a mill? A. That is correct. 

@. I don’t understand your reluctance. It seems 
0 me it is obvious from what you said. 

A. I don’t understand what you are trying to 
ret at. The testimony is very clear. 

Q. Are you at all familiar with the operations 
hat [372] have to do with the cutting of wood at 
Vaialua? 

A. At Waialua specifically I have never seen 
vood cut. 

Q. You have never seen wood cut? 

A. At Waialua. 

Q. And you don’t know for which purpose the 
vood is used? 

A. I know it is used for bathhouses because we 
ave been so informed. JI understand we had some 
liscussions with the plantations about whether or 
10t they were going to supply it. 
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Q. But your information is second-hand; you 
do not know of your own knowledge the purpose? 

A. That is correct. I suppose it would be called 
second-hand but I rely on my informants. 

Q. Mz. Hall, do you know the uses to which the 
irrigation water or water that comes down the 
ditches, to which there was some testimony, is used? 

A. I understand some of the water is used for 
the locomotives. They use irrigation water because 
the well water is a little bit too brackish for loco- 
motive boilers. 

Q. Do you know that to be a fact of your own 
knowledge? 

A. I have been told by engineers on the loco- 
motives who put it in there. [373] 

Q. Is it customary to clean a sugar house each 
week-end in the Territory of Hawaii? 

A. Not the entire place, no. 

Q. Well— 

A. Some operations have to be performed every 
week-end. 

Q. Well, is it a predominant practice in the Ter- 
ritory of Hawaii? 

A. Only a small number of employees are usu- 
ally engaged in performing week-end work. 

Q. Mr. Hall, you are not responding to my ques- 
tion. What I am asking is this: Is it the practice 
by most of the plantations in the Territory of Ha- 
waii to shut down their grinding operations and 
clean their mill? | 
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A. Grinding operations are shut down and mills 
are cleaned, that is correct. 

Q. Each week-end ? 

A. ‘The mills are shut down every week-end. 

Q. For purposes of cleaning? 

A. Also for the purpose of giving employees a 
day off as they are required to do under the con- 
tracts. 

Q. Well, is it true that each week-end the differ- 
ent plantations do make repairs and clean the mill 
that is being used for sugar grinding in the making 
of raw sugar? 

A. It is true that there is some work going on 
in [374] each mill insofar as I know on the week- 
end shut down, cleaning and hauling ashes, things 
of that kind. 

Q. Well, now do you know of your own knowl- 
edge how many employees are working in connec- 
tion with week-end repairs and cleaning in the mill 
at Waialua Agricultural Company? 

A. I don’t know the exact figure at Waialua. 

Q. You do not? A. I do not. 

Q. Well, would you say from your knowledge of 
the operation of sugar plantations here in the Ter- 
titory of Hawaii that it is necessary to shut down 
the mill each week-end for purposes of repairing 
and cleaning it? A. I would say so. 

Q. Are there any repairs made during the week? 

A. Repairs that may be necessary in case of a 
breakdown. 

Mr. Poole: Your witness. 
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The Court: Aren’t there continuing repairs: of 
some sort day after day, week after week, as the 
necessity arises to repair various things? 

The Witness: That’s right, whenever anything 
breaks down that has to be overhauled. Lots of 
those repairs might go on while there is processing 
going on in the mill. 

Redirect Examination 
By Myr. Gladstein [375] 

Q. Mr. Hall, you mentioned that the mills of 
the plantations of the sugar companies in the Ter- 
ritory besides grinding cane of their own grind cane 
of others. Would you explain? 

A. Well, for example the Lihue Plantation 
Company grinds all of the cane for the Grove Farm 
Company. 

Q. Do you know the arrangement there? I 
mean, does the Lihue Company buy the cane from 
the others or does it simply in substance and effect 
charge the Grove Farm Company for a service, 
namely, that of grinding sugar which is performed 
by the Lihue Company? 

A. I can’t testify to their financial arrangement. 

Q. Go ahead. 

A. The sugar grown by the Gay and Robinson 
Plantation is processed by the Olokele Sugar Com- 
pany. And the sugar grown by the Waimea Sugar 
Mill Company is processed by the Kekaha Sugar 
Company. On the Island of Hawaii there are a 
large number of planters who either grow cane on 
leased land or in some cases on their own land. This 
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cane is ground by the mills on that island. Olaa is 
yne of the largest. 

Q. Those planters that you have just testified 
about are the same as the adherent planters that 
rou testified about earlier? 

A. That is correct [376] 

-Q. Now, what is the arrangement that is used, 
he adherent planters sell their cane to the mill to 
ye ground for them or what exactly happens? 

A. The price they receive for their cane is fixed 
yy, under the Sugar Act of 1937. They sign con- 
racts with the individual growers but the minimum 
‘ates to be paid are fixed under the Sugar Act by 
letermination. 

Q. So in other words, those mills grind both the 
ugar cane which is grown on the land owned by 
he milling company and the cane that is purchased 
n effect from adherent planters, is that right? 

A. That’s right. It is purchased. The agree- 
nents read ‘‘Cane Purchase Agreement”’. 

Mr. Gladstein: I have no other questions. 

The Court: Well, I don’t suppose it’s material 
mt what about the Pacific Sugar Mill? 

The Witness: It is now part of Honokaa. 

The Court: It’s been absorbed ? 

The Witness: That’s correct. 

The Court: Puna Sugar Company? 

The Witness: That’s been absorbed by Olaa. 

The Court: And Kukaiau ? 

The Witness: That is, I believe, is part of the 
Hamakua Mill now. 
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The Court: The landowners don’t continue to 
plant? [877] 

The Witness: There are cane planters at Ko- 
hala, the planters association there; that cane is 
milled, I believe, by Honokaa. 

The Court: Wailea? 

The Witness: Wailea, that is also liquidated. I 
believe it is now part of Kohala. 

Mr. Gladstein: One more question, Mr. Hall. 


Redirect Examination 
Bv Mr. Gladstein: 

@. Is any refining of sugar done by any of the 
members of H.S.P.A. in the Territory? 

A. I don’t know whether C. and H. is now a 
member of the H.S.P.A. Formerly the Honolulu 
Plantation Company, which was a member, refined 
sugar. That firm liquidated and was taken over by 
California and Hawaiian Sugar Refining Corpora- 
tion. ‘They are solely in the process of refining 
sugar at Aiea. The Maui Agricultural Company 
mill on the Island of Maui did do some refining. I 
don’t know whether they are doing it this year. 

Mr. Poole: Your Honor, I ask that the question 
and the answer be stricken. It is not relevant here 
at all. 

The Court: J don’t recall the question now. 

(The reporter read the last question and answer.) 

The Court: Well, is it the question that is ob- 
jected to? [378] 

My. Poole: | object to the question and I object; 
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to the answer. I see no relevance at all in relation 
to the issue that we have before us. 

Mr. Gladstein: If I may state in defense of my 
question, your Honor, that it is a question which 
derives from my theory of this case which, as I 
said before is that these companies are in a busi- 
ness, part of which, an integral part of which is 
the refining of sugar. And that integral and very 
substantial aspect of their total operations colors 
and in turn integrates into the rest of their opera- 
tions. And I think we have a right when we are 
talking about sugar processing exemption to show 
that it is a fact that any of the companies who are 
slaiming this kind of an exemption are actually in 
a business which includes refining of sugar. 

The Court: Well, I can’t see where that is in 
any respect true except possibly as to those who 
are in the cooperative refinery, the California and 
Hawaiian Refinery. Their interest and operations 
may be, so far as to refining of sugar, but those 
who sell to other raw sugar producing mills or sell 
to refineries to which they have no attachment, I 
can’t see where that 
Mr. tladstein: I agree with vour Honor. The 
point is that Mr. Hall’s testimony is that the 
C. and H. Company, which is the company through 
which the Plaintiff in this [379] case and the other 
case and the other members of the H.S.P.A. get 
the greater portion of their raw sugar refined and 
put in a condition for marketing to the consumer, 
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that very company, C. and H., is the one which has 
taken over a refinery here in the Territory it oper- 
ates. That is as I understood Mr. Hall. 

The Witness: ‘That’s correct. 

Mr. Gladstein: So I think, your Honor, that 
under the circumstances the question can be an- 
swered or is clearly admissible for whatever weight 
the Court attaches to it. 

The Court: All right. The motion is overruled. 

Mr. Poole: What was your ruling? 

The Court: Overruled. 

Mr. Gladstein: I have no further questions. 

Recross-Examination 
By Mr. Poole: 

@. My. Hall, do you know whether or not there 
is a transfer of title by the plantations of their in- 
terest in the raw sugar when it goes to the refinery? 

A. I do not. 

Q. You do not? In fact, you know nothing 
about that subject matter, is that not correct? 

A. I! do not have that information here. I know 
our files are full of it. 

Mr. Poole: ‘That’s all. 

Mr. Gladstein: I have no further questions. 

The Court: When was sugar unionized in 
Flawaii ? 


{ 


Mr. Poole: T can’t hear your Honor. 

The Court: I asked the witness when sugar was 
unionized in Hawaii. I asked and explained to the 
witness that that is outside of the case. 
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The Witness: The first union was organized in 
1938. We got our first contract at McBryde Sugar 
Company in 1941. But the industry as a whole was 
not completely organized until July, 1945. 

The Court: All right. 

(Witness excused.) 

Mr. Gladstein: We rest, your Honor. 

Mr. Poole: Your Honor, I want to renew the 
objection I made to Mr. Hall’s testimony and rest 
it upon one further ground. In answer to the ques- 
tions that I put to Mr. Hall on cross-examination, 
he stated very clearly that he had no personal 
knowledge of the things to which he had testified. 
Now, | would have had no objection to his testi- 
mony had it been purely of a factual nature. How- 
ever, in his testimony he sought to attach a classi- 
fication of either agricultural, transportation, or 
processing to each one of the employee defendants 
regarding whom he testified. As I told you yester- 
day, I think that that is highly improper. I think 
that none of that testimony should have been ad- 
mitted. And today I make the point that his testi- 
mony is practically [381] all hearsay. Now, [I 
understand that there is much of a general inform- 
ative character about Mr. Hall’s testimony, and no 
doubt your Honor feels that it will assist you in 
reaching a decision. But it seems to me in order 
to appropriately protect the interest of my client 
that I must have the objection, and I make it here 
Again. 
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The Court: Well, your motion is to strike all of 
his evidence? 

Mr. Poole: That’s correct. 

The Court: Upon the ground that it is incom- 
petent ? 

Mr. Poole: Yes, and it is hearsay by his own 
admission. 

The Court: The motion is denied. 

Mr. Gladstein: There is one further thing I 
want to offer before resting, your Honor. I over- 
looked it. Perhaps we can stipulate to it. Certain 
portions of a document which is known as Sugar 
Manual, and which is a publication of the Hawaiian 
Sugar Planters Association, some of the material 
in it is clearly not relevant to these proceedings 
and wouldn’t be material as evidence, and I wonde1 
if it wouldn’t be in the interest of saving time il 
during the recess Mr. Poole and I went through it 
and agreed on what portions we can introduce by 
way of a stipulation. 

Mr. Poole: That is agreeable to me. | 

The Court: Well, yon ask to reserve the right 
to offer [882] that, if there is any part of 1 
that 

Mr. Gladstein: I do. That would be Defend: 
ants’ Exhibit 2. And perhaps we ought to identify 
it for the record. It will consist of certain page 
of a publication entitled ‘““Sugar Manual’’ and pub 
lished by the Hawaiian Sugar Planters Association 

The Court: Well, My. Clerk, you may put you! 
identification on it. | 
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The Clerk: That will. be Defendants’ Exhibit 
No. 2. 

The Court: For identification. 

The Clerk: For identification. 

The Court: We have at the present time—— 

The Clerk: Defendants’ Exhibit A for identi- 
fication 

Mr. Poole: Your Honor, could we take about a 
ten-minute recess now? I will then be prepared to 
go forward. 

The Court: The Court will take a recess. 

(A. short recess was taken at 10:30 a.m.) 
After Recess 

_ Mr. Poole: Mr. Anderson, will you take the wit- 
ness stand? 


JOHN WILLIAM ANDERSON 
a witness in behalf of the Plaintiff, being duly 
‘Sworn, testified as follows: [383] 


Direct Examination 


By Mr. Poole: 
: ®. Mr. Anderson, will you state your full 
name? A. John William Anderson. 
_ Q. And would you give your address? 

A. Waialua, Oahu, T. H. 

Q. What is your present position? 

A. Assistant Manager of the Waialua Agricul- 
tural Company. 

@. How long have you held that position? 

A. Since September, 1941. 

Q. Could you state in a general way what your 
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duties and functions are as Assistant Manager of 
the plantation ? 

A. My general duties are to assist the Manager 
in the development and administration of the Com- 
pany policies and to coordinate the various depart- 
ments on the plantation. 

Q. Would you say that you were rather famil- 
jay with the over-all operations at the plantation? 

A. Yes, I am. 

Q. Mr. Anderson, it has been stated by a pre- 
vious witness that on the week-end shutdown of the 
mill there was no sugar being made. Is that a cor- 
rect statement? 

A. Well, on occasions where we are blocked up 
in the boiling house, it is necessary to continue 
some of the boiling and drying operations. Every 
week-end there is [384] still some sugar in process, 
technically, in that low-grade mesquite in the erys- 
talizers are in process; that is, the mesquite has the 
tinv grains of sugar and molasses, and these grains 
are growing while they are in the crystalizers, so 
that technically there is some sugar in process even 
during the week-end shutdown. Very occasionally 
the low-grade sugars are being dried in the crys- 
talizers over the week-end, but that is not normal 
practice. 

Q. What is the purpose of closing down the mill 
on the week-end in terms of ceasing to grind sugar 
cane ? 

A. Well, there are several reasons. The boiling 
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house and the evaporators, the tubes, get a heavy 
scale on them and it is necessary to clean those 
tubes over the week-end. Otherwise the boiling of 
the juices is very inefficient with the heavy scale 
on the tubes. So it is necessary approximately 
every week-end to clean the tubes. In the crushing 
plant there are many usually minor repairs that 
have to be made. Occasionally they have to make 
major repairs such as changing the roller to im- 
prove the extraction and changing worn parts, such 
as the knives in the cane carrier, and perhaps some 
slats in the cane carriers, and repairs of that type. 


Generally the repairs are not major but not in- 
frequently we do have major repairs to make on 
the week-ends. 


Q. Well, is it not so that you are closing down, 
then, [385] for purposes of repairing and cleaning 
the mill? 


A. That is correct. It is also true that we are 
operating on a policy of one day of rest per week, 
‘so that field operations are shut down and to some 
extent the factory personnel have a day of rest. 
‘Some of those operating personnel are required for 
the maintenance work on the week-end. 


Q. Well, are there reasons of sanitation why 
you close down and clean up? 


A. There—I don’t think that is a major factor. 
There would be some connection there. There are 
places where we have moving machinery where 
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stuff piles up during the operating period and you 
have to shut the machinery down to clean it up. 

Q@. How many employees are working during 
the close-down of the mill on the week-end in this 
repair and clean-up work, approximately ? 

A. It varies from week to week depending on 
how many men you can get to turn out to do the 
necessary work. Usually we have a satisfactory 
turnout for that purpose. And it also depends on 
how much work has to be accomplished. I would 
sav that out at Waialua we would probably run 
approximately sixty to a hundred men for the 
clean-up work over the week-end. 

Q. Now, what percentage is that of your nor- 
mal working [386] force in the mill when you are 
erinding ? 

A. Well, that would run from approximately 35 
to 50 or 60 per cent. 

@. Is there some repair work done during the 
course of the week? 

A. Yes. Sometimes it is necessary to shut the 
mill down to make the repairs. And sometimes re- 
pairs can be made without shutting. 

@. Are those repairs of the same general nature 
as the repairs that are made in the week-end while 
the mill is shut down? 

A. If possible they put over the week-end, the 
repairs for the week-end, over to the week-end if 
it happens during the weck. But they can’t always. 
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do that. At times it is necessary to make repairs 
immediately. 

Q. Were you here yesterday, Mr. Anderson? 

A. Yes, I was. 

Q. You heard the testimony of Mr. Hall? 

A. Yes, I did. 

Q. You recall that there was some question 
raised about the duties of Augustine Lorenzo. The 
stipulation—— 

The Court: Will you give us his number? 

Mr. Poole: Forty-two in the complaint and 
forty-three in the stipulation. 

Q. The stipulation states that he is a water sup- 
ply [387] ditchman. And what I wanted to ask 
you was this: Is some of the water used for pur- 
poses other than irrigation with which he has to 
do in connection with his gauging activities or in 
connection with his duties which involve diverting 
water from one ditch to another? 

A. Well, a very small portion of that water will 
eventually get into a storage tank which would be 
used to replenish the water supply of the locomo- 
tives. 

Q. Approximately how much do you think he’d 
use in that each day? 

A. It’s a rather small amount. I would esti- 
mate it would run somewhere between ten and 
fifteen thousand gallons per day. 


Q. You probably were not able to fix the per- 
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centage of the water so used in relation to the total 
amount of water going through those ditches? 

A. We use up to approximately a hundred mil- 
lion gallons per day for irrigation purposes. 

The Court: You mean Lorenzo? 

The Witness: The ditchmen. 

The Court: But Lorenzo? 

The Witness: No, he wouldn’t handle that quan- 
tity of water. The water goes into a system han- 
dled by other ditchmen after it passes through his 
particular area of responsibility. [388] 

Q. Let me ask you, to go back to the answer 
that you gave me in connection with the work of 
Mr. Lorenzo and the amount of water that passed 
through these ditches that ultimately found its way 
into this tank, which water is being used for loco- 
motives, as I understand the answer to my question 
you stated that the entire amount of water used for 
locomotive purposes was the figure that you gave 
and it wasn’t just the water coming from the par- 
ticular ditch with which the duties of Mr. Lorenzo 
are connected ? A. That’s correct. 

The Court: Does that mean that this tank, the 
reservoir, Whatever it is that supplies the locomo- 
tives, that it is fed by water from various sources, 
some of which is let into it by this man Lorenzo 
and some by other employees in different places, 
water tenders? 

Mr. Poole: Well, your Honor, the stipulation 
describes in some detail the rather elaborate irriga- 


| 
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tion system that they have on the plantation. And 
it also indicates in a general way the number of 
personnel that are used for that purpose. And I 
think that by reading the description of the irriga- 
tion system and tying that in to the description 
that you have here of the duties of Mr. Lorenzo, 
you get a fairly accurate picture of what his par- 
ticular duties are in connection with the over-all 
irrigation system. 

Mr. Gladstein: Wouldn’t it be simpler for him 
to just [3889] answer the question? 

The Court: What I had in mind was this: Does 
Lorenzo operate the water supply that feeds this 
tank from which the locomotives are supphed? 
Does he exclusively do that or does the water come 
into the same tank from other sources? 

The Witness: I might say that many tanks are 
used for the purpose of supplying the locomotives. 
Tt runs all along approximately two-thirds of the 
length of the plantation. And I am quite sure that 
he does not directly distribute the water from his 
own source directly into any one of the tanks but 


_ the water he handles passes to other ditehmen who 
release it into the storage tanks. 


The Court: He is in charge of the main gate, 


_one of the larger sources of supply? 


The Witness: Yes, sir. 
The Court: Go ahead. 


Q. I wish to now direct your attention to Tadao 
Watanabe. 
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Mr. Gladstein: What number? 

Mr. Poole: It carries the number 44 in the com- 
plaint and 45 in the stipulation. The stipulation 
and complaint describe his duties as a rake opera- 
tor. He operates a bulldozer rake for making fire 
breaks prepartory to the burning of cane and for 
opening track lines. I think there is also a state- 
ment to the effect that in rainy [390] weather he 
may haul cane. 

Q. Now, what I’d lke to have you explain 1s 
whether or not the hauling of cane is done regu- 
larly as a part of his duties or whether it is rare 
and infrequent? 

A. I would say it was rare and infrequent. 

Mr. Poole: Your Honor, I should like to make 
a comment here for the purpose of clarity. You 
will note that in reading the job descriptions set 
forth in the stipulation and also in the complaint 
that there are statements to the effect that in some 
work weeks particularly an employee will do one 
thing and in other work weeks he does other things 
or probably duties are added to his regular duties, 
and sometimes those duties are stated to be rare 
and infrequent and sometimes they are stated to be. 
regular duties. Now, that description, that charac- 
terization of duties was set forth in that manner 
most deliberately because the Fair Labor Stand- 
ards Act insofar as the work week is concerned, the 
payment of overtime, applies on a work-week basis. 
And it will be necessary for your Honor to deter- 
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mine whether or not each of these particular ac- 
tivities or any of them come within the coverage 
of the Act and a particular exemption or any ex- 
emption. And it may well be that in your view an 
emplovee might be exempt from the Act one week 
and then in another week where his duties are 
different he might be covered. So it is important 
to note in that connection [391] that the stipulation 
shows that in some weeks the duties of the individ- 
ual employees who are named as defendants vary. 


Now, I have no further questions to ask, your 
Honor, but if it is the opinion of counsel for the 
Defendant or your Honor that any of the jobs of 
the defendants in this case are inadequately de- 
scribed, we have a witness here that we think is in 
a position to testify and answer such questions. 

Mr. Gladstein: Are you through with your 
direct examination ? 

Mr. Poole: J am. 

Mr. Gladstein: Does your Honor want to take 
a recess before proceeding or shall I proceed? 

The Court: You may proceed. 


Cross-Examination 
by Mr. Gladstein : 


) Q. Mr. Anderson, not long ago your Company 
‘pr epared a group of job descriptions setting forth 
the regular and ordinary and usual duties of its 
emplovees, isn’t that right ? 

A. That’s correct. 
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Q. Did you participate in the making up of that 
job description ? A. No, I did not. 

Q. Are you familiar with it? 

A. Yes, Iam. [892] 


Q. You have seen it put out? A. Yes. 
Q. And you know who participated in making 
it up? A. Yes, I do. 


Q. Who were the people in charge of that? 

A. One of our assistants in the industrial rela- 
tions department was the person who coordinated | 
the program and who wrote up most of the 
language. 

Q. Yes. And was it afterwards checked by re- 
sponsible people in the Company to make certain 
that the final product would accurately state what 
the job description intended to do, namely, set forth 
the duties and work of the employees? 

A. Yes, the supervisors did check it. 

Q. Now, it was then put out in typewritten form, 
was it not? A. That’s right. 

My. Gladstein: I will ask the Clerk first to mark 
this as a Defendants’ exhibit for identification. 

The Clerk: Defendants’ Exhibit B for identifica- 
tion. 

Q. Mr. Anderson, I show you a compilation of 
typewritten pages bound together in a manila folder 
which has been marked ‘‘Defendants’ Exhibit B 
for identification.’’ Will you look at it and satisfy 
yourself as to whether it is a true copy of the job’ 
descriptions prepared by your Company and pur-| 
porting to represent, job by job, an accurate [393] 


Ciraco Maneja, etal. é 347 


(Testimony of John William Anderson.) 
statement of the various duties and functions and 
work and tasks of the employees of the Company? 

A. I might say that these descriptions appear 
to be the ones that we did develop out there. I 
would also like to say that from time to time we 
have made revisions, and whether all of the re- 
visions are incorporated in here I am not in a posi- 
tion to say. 

Q. Do you know whether any revision has been 
made with respect to the particular document that 
you are looking at now? 

A. You mean the individual job? 

Q. The entire compilation? 

A. Well, that’s what I am referring to. Some 
of the job descriptions, that is, each one of these 
pages represents a job description; some of the job 
descriptions have been revised from time to time; 
jobs have changed in some cases, or we found rea- 
son to change them due to a reassignment of duties. 

Q. Do you recall the date when that particular 
document, Defendants’ Exhibit B for identification, 
was prepared and put out in that form? 

A. I believe it was approximately January of 


1947 but I am not absolutely sure. 


} 


Q. And it would be the most up-to-date or latest, 
complete and comprehensive document of its kind 


for the [394] Company, would it not? 


! 


A. With the exception that we may have made 
some revisions which would be in our Company file 
of the same type of document. 

Mr. Gladstein: J offer it in eviderice, your Honor. 
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The Court: That would be Exhibit 2? 
The Clerk: Defendants’ Exhibit 2. 


(The document previously marked as ‘ De- 
fendants’ Exhibit B for identification’’ was re- 
ceived in evidence as ‘‘ Defendants’ Exhibit No. 


De) 
Mr. Poole: Would you state the purpose of this? 


Mr. Gladstein: Supplementing the descriptions. | 
Mr. Poole: I have asked counsel the purpose for! 
which he introduces it and he stated in answer that’ 
he is introducing it to supplement the descriptions : 
of the duties of the named Defendants. | 
Mr. Gladstein: Yes, that’s right. 
Mr. Poole: However, as I examined the dcam 
ment— | 
Mr. Gladstein: I will take care of the point that. 
you raise in just a moment. | 
Mr. Poole: —the individual Defendants are not! 
identified with respect to the particular jobs. . 
Mr. Gladstein: Just what I am going to ask Mr. | 
Anderson next. 
Mr. Poole: All right. [395] , 
By Mr. Gladstein: 
Q. Now, Mr. Anderson, Defendants’ Exhibit No. 
2 in evidence you will notice identifies the employees: 
whose job descriptions are given here by number. 
What number or what do these numbers refer to, 
badge numbers or numbers by which the employees 
are carried on the payroll or what? 
A. Those are the payroll numbers. 
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Q. And you could by going, by comparing De- 
fendants’ Exhibit 2 with the complaint in this case 
and with your Company payroll, you could very 
easily, could you not, prepare a list that would in- 
dicate which of the pages in Defendants’ Exhibit 2 
‘applies to any particular Defendant in the case, 
isn’t that true? 

A. With the exception that some of the indivi- 
duals have been transferred to other jobs. Those 
were the employees assigned to those jobs at the 
jtime the job descriptions were worked up. 

Q. Well, what you are saying in effect is that 
since there might have been some transfers from 
one job to another, you would get a situation where 
a man who is a defendant in this case who is de- 
scribed as doing certain things and who would ap- 
jpear to be an employee having a certain number 
and whose duties would be set forth in a certain 
wway in Defendants’ Exhibit 2 would not correctly 
represent the situation today but you’d have some 
other employee doing that [396] job, wouldn’t you? 
A. That’s correct. 

Q. So that, in other words, you could make up 
‘such a list and on the list indicate if such be the 
case where a transfer had been made and the name 
of the new employee taking the place of the one 
formerly handling that job? A. I believe so. 

Q. Would you undertake to do that, please, be- 
fore the conclusion of this case? 

Mr. Poole: I don’t know whether I can agree to 
that or not. It seems to me that what you are going 
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to do here is end up with an entirely new list of 
defendants. 


Mr. Gladstein: No. 


Mr. Poole: Well, I can’t see the purpose, if I 
might say so. You are asking him to supply other 
names. 

Mr. Gladstein: No. 

Mr. Poole: You are now filling the positions 
previously occupied by the Defendants where they: 
have been transferred. : 

Mr. Gladstein: No, all I am suggesting is this, 
your Honor: I would like to have, and I think it 
would be easier if the witness did this in his own 
leisure and in possession of his payroll record to! 
assist him, I would like to have him indicate whichi 
of the pages in Defendants’ Exhibit 2 apply to the| 
job descriptions that are set forth in the complaint. 
And I am not concerned about the name of the [397] 
employee but I am concerned about getting that into 
the record in order to have testimony to supplement, 
the description of the jobs that are contained im 
the complaint. That’s all. 

Mr. Poole: Well, now, wouldn’t this serve your 
purpose: At the time this suit was brought we 
named four employees whom we thought fairly rep- 
resented each of the categories of work on the 
plantation. If Mr. Anderson were to take these job 
descriptions and identify each employee who is 
named as a Defendant with one of those job de- 
scriptions, that would satisfy you, would it not? | 


{ 
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Mr. Gladstein: Yes, except that he himself has 
mentioned that there had been some transfers. 

Mr. Poole: Yes, but that’s going to complicate 
your record, and the question is whether you are 
‘going to go on the adjudication of the old job or 
“new job. 

Mr. Gladstein: I don’t think there is anything 
complicated about it. 

The Court: Now you are raising the question in 
‘my mind about the complaint. It was filed when, 
or prepared when? TI suppose it is to be found 
there. Yes, the complaint was filed April 9th. 

Mr. Poole: April, 1947. 

The Court: Then later, quite recently, you en- 
i'tered into a stipulation relating to these men on 
‘the jobs. That [398] was filed September 12, 747. 
‘Now, you’ve got here a classification of work which 
4s said to have been made probably in January of 
‘this year and changed in some particulars from 
time to time. Now, the employment of these men 
‘as of today or at the time this stipulation was filed, 
September 12—or was it when the complaint was 
filed or was it when this schedule was made up? 

_ Mr. Poole: The stipulation states itself that the 
facts as set forth in there where they related to the 
dates back, I think, before 1945 and subsequently, 
‘were presumed to continue down as of the time of 
the filing of the stipulation. I think that is sub- 
stantially what the stipulation says. Now, neces- 
sarily, your Honor, in a situation like we have here 
those facts are going to be changing. But for pur- 
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poses of this suit I don’t think that it makes any 
substantial difference. 

The Court: Well, perhaps not. It would be a 
presumption that the work would continue all the 
time unless there is something to show to the con. 
trary. 

Mr. Poole: Yes. 

The Court: Well, now, every one of these men 
have a number? Every one has a badge or number? 

The Witness: Yes. 

The Court: And that would clearly identify him 
on your payroll and in the stiplation here and in 
the exhibit? [399] 

The Witness: Yes. 

Mr. Gladstein: I think that request I made of 
the witness would be the most convenient way of 
handling it. Otherwise, I would have to tortuously 
take him from paragraph to paragraph looking 
through this. Let me say one thing further. Even 
though there may have been a change in job on the 
part of one or two or a few others, it wouldnt 
matter because the suit is brought in a form wherein 
the Defendants are named in a representative ¢a- 
pacity. Consequently, even if there were a situation 
where one or two jobs had been changed, it wouldn't 
affect the right of the Court to make an ad 
judication. 

Mr. Poole: I’d like to have counsel restate his 
request. I am not certain that I understand it fully 

Mr. Gladstein: I am asking that the witness tak« 
his payroll or other document at the Company office 
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that gives the employment numbers or badge num- 
bers of the employees, that he take his copy—I am 
sure that you have one, don’t you, Mr. Anderson, 
a copy of Defendants’ Exhibit 2? 


The Witness: Yes. 


Mr. Gladstein: And that he take a copy of the 
complaint, and that he prepare from those three a 
table that will show which job description page in 
Defendants’ Exhibit 2 applies to each and every 
of the Defendants whose duties are described in the 
complaint. Is that clear? [400] 


Mr. Poole: Yes. 


Mr. Gladstein: So that you can get them out 
lineally, so that we will simply have that reference. 

Mr. Poole: And what are you requesting with 
respect to the particular employee who may have 
transferred from the job that is now described in 
the stipulation to some other job that is not de- 
scribed ? 

Mr. Gladstein: Well, I am not even concerned 
that that necessarily has to show. 

Mr. Poole: If you would omit that, I would be 
inclined to go along with you fully. 

Mr. Gladstein: All right. I don’t see any pur- 
pose in having it in. So I will omit that from the 
request. 

Mr. Poole: In other words, for purposes of this 
stipulation we can assume that each one of the em- 
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ployees named in the suit is continuing in the job 
which he occupied at the time the stipulation was 
prepared. 

Mr. Gladstein: That’s satisfactory. 

Mr. Poole: O.K. 

Mr. Gladstein: What we want is an adjudication 
not for the individual but for the job. 

The Court: I wanted to get that settled some 
way. 

By Mr. Gladstein: 

Q. Now, Mr. Anderson, when you do that, will 
you note that Defendants’ Exhibit 2 has no page 
designation, [401] and it would be helpful—you see, 
for example, you might see that employee described 
in paragraph 45 of the complaint as employee No. 
210 in Defendants’ Exhibit 2. But I would then 
have to look through Defendants’ Exhibit 2 to find 
210. So perhaps you could take this copy as well 
and paginate it so that we can quickly get hold of 
the page. Would you do that? 

A. ‘To label it with the numbers corresponding 
to the numbers in the— 

Q. It would be easier if you simply marked 
these one, two, three, four, five and so on and then 
refer in your chart that you are going to make up 
to the page number in Defendants’ Exhibit 2 where 
a particular employee whose bango number, let’s 
say, is 35, is doing a job that is described, let’s say, 
in paragraph 50 of the complaint, just so that you 
ean tie those all together. Would you do that? 
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Mr. Gladstein: May we have permission for the 
witness to take that exhibit for that purpose? 

The Court: Yes. 

Mr. Poole: May I ask counsel where he obtained 
a copy of this? How do you know that that is an 
accurate copy? 

Mr. Gladstein: My understanding is that the 
Company distributed these and I obtained this copy 
from Mr. Hall of the I.L.W.U. And I understand 
that the purpose, the original purpose for which 
these were prepared was in [402] connection with 
the job reclassification that were taking place as a 
result of collective bargaining between the union 
and the Companies. Isn’t that a correct statement, 
Mr. Poole? 

Mr. Poole: You offer this document in evidence 
now? 

The Clerk: It’s Defendants’ Exhibit No. 2. 

Mr. Poole: Your Honor, I want to reserve the 
right to go over it and determine whether or not 
it is in fact the particular document for which it 
was offered. 

Mr. Gladstein: The witness has already identi- 
fied it. 

Mr. Poole: I don’t think the witness can identify 
it. It is a document with 150 or 200 pages. 

_ The Witness: I did point out, however, that some 
descriptions may have changed. 

The Court: Well, now, if that doesn’t interfere 
with his taking it, if he can show us that this is 
not a true copy or complete copy or anything of 
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that sort, why we will take care of the matter then. 
Mr. Gladstein: That is entirely satisfactory. 
Mr. Poole: I take it, your Honor, that this pro- 
ceeding is going over until Monday anyway. 
The Court: It will apparently have to, yes. 
Mr. Poole: And that being so, over the week- 
end I think we will have an opportunity to examine 
the document carefully. 
The Court: Yes. [403] 
Mr. Gladstein: You can make that chart up over 
the week-end. 
Mr. Poole: I think we ean. 
3y Mr. Gladstein: 
@. Mr. Anderson, how many employees work 
on this week-end sugar that you were testifying 


about ? A. Week-end sugar? 
Q. Yes, you called it what? A. Mesquite. 
Q. Yes. 


A. Well, unless the sugar is being dried, there 
are essentially no workers working on the sugar. 
T pointed out that at times it is necessary to dry 
sugar during the week-end. 

Q. That would be rare and infrequent? 

A. Yes. 

@. And generally and in connection with this 
week-end sugar, let’s use that expression, if you 
understand me, none of the operations and activi- 
ties which usually and normally take place in con- 
nection with the processing of sugar are taking 
place during the week-end shutdown, isn’t that 
true? 
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A. That is true. The process in the erystal- 
lizers goes on throughout the week, including the 
week-end. 

Q. Now, what ratio does this small portion—I 
think [404] you deseribed it as a small portion— 
of sugar that is still in the machines—isn’t that 
right?—during the week-end? 

A. Well, it is not a small portion. It is a low 
grade sugar. 

Q. Low grade sugar? What ratio does it bear 
to the average weekly output of sugar in the mill? 

The Court: Now, you mean this that is dealt 
with by employees? 

Mr. Gladstein: Yes. 

The Court: The witness spoke about a process- 
ing that goes on, natural processing that goes on. 
I don’t want him confused between natural process- 
ing, chemical reaction and crystallization, and so 
forth, with the men employed in drying out the 
sugar. . 

The Witness: In other words, this sugar is not 
—this mesquite when it is put through the centrifu- 
gals is not sugar that goes into commerce. It is 
used as syrup for the high-grade, what we call high- 
grade sugar, which is the raw sugar that goes to the 
market. 

Q. So that in no sense is this week-end sugar 
any portion of the normal routine sugar processing 
operations and output of the mill, isn’t that cor- 
rect? A. I don’t believe that is correct. 

Q. What is incorrect about it? 
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A. Well, we do process the low grade sugar 
throughout [405] the week. It is used for the mak- 
ing up of the high-grade sugar. We are trying to 
recover sugar from the molasses. 

Mr. Poole: Your Honor, that is described fully 
in the stipulation. 

By Mr. Gladstein: 

Q. Now, what percentage or ratio does that low- 
erade sugar bear to the total output? 

A. Well, I don’t know that you could put it in 
terms of percentage because it is a different—it is 
not the same product that is marketed. 

Q. All right. 

A. I might say that I think normally the sugar 
is held approximately two weeks in these erystal- 
lizers. Some is being drawn off all the time while 
we are making the high-grade sugars. 

Q. Now, you use a grab in your fields, don’t you, 
to load the cane into ears, is that right? 

A. Yes. 

Q. Now, that machine is used for two purposes, 
isn’t it? 

A. It is used for loading the cane into the cars. 

Q. All right. | 

A. Grabbing it from the ground and loading it 
into the cars. 

@. That’s right. And in doing that it partially 
[406] harvests and partially loads, isn’t that right? 

Mr. Poole: TI object, your Honor, because there’s 
been nothing here to establish the proposition that 
harvesting is just grabbing. In fact, the position 
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that I take, and as I will show in my oral argument, 
harvesting is not only the cutting or the picking of 
the horticultural and agricultural commodity but it 
means the ingathering of it, placing it in storage, 
and I object to the form of the question. 

Mr. Gladstein: I will take a ruling on it. 

The Court: J think that it should be permitted. 
You are going to argue that and to show just what 
you conceive to be the operation of harvesting, but 
the details that are involved, there may be a con- 
fest about that, and I think it is proper for the 
Court to know all the details of the operation. 

Mr. Poole: Well, I don’t object to you knowing 
ull the details of the operation, but I do object to 
the use of the term harvesting as being just descrip- 
tive of the picking up of the standing cane. He is 
using it in that sense. 

The Court: Well, that would be harvesting so 
far as that operation goes. 

Mr. Poole: And he says as opposed to loading 
that he implies it is not harvesting. 

Mr. Gladstein: Well, I’ll change the question. 

Q. Mr. Anderson, that machine is used among 
xther purposes for the purpose of clearing a path- 
way or roadbed upon which the portable tracks may 
be laid, that is true, isn’t it? 

A. Only very occasionally. Normally that job 
is done by the rake. 
 Q. All right. And in connection with the use 
of that grab, they are men who are cutting the cane, 
too, isn’t that true? 
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A. They are trimming the stubble. 

Q. That grab will pull cane out of the ground 
and then dump the cane in little piles, wouldn’t it, 
isn’t that the operation? 

A. That’s true to some extent, although the same 
machine puts the cane on to the cars. 

Q. Well, sometimes it is that way and some- 
times the machine comes back to the piles, grabs 
the piles and loads the pile into a railroad car or 
truck, isn’t that correct? 

A. They may do that. 

The Court: This is outside of the point but I 
wish someone would tell me if you grab the cane 
out of the ground by the roots what becomes of the 
ratoon prospect? 

Mr. Poole: That is fully described in the stipu- 
lation. 

The Court: It is? 

Mr. Poole: Showing how it is necessary to realine 
[408] the cane stubble after this harvesting process. 

The Court: Oh, after this. 

Mr. Poole: I am perfectly willing to have this 
witness go ahead. 

The Court: Well, that will be all right. I was 
just wondering about that. Go ahead. : 

Mr. Poole: Are you through? 

Mr. Gladstein: That’s all I have. 

Redirect Examination 
By Mr. Poole: | 

Q. Mr. Anderson, I would like to ask you a few 

questions with respect to the harvesting operation 
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I think that there has been some misunderstanding 
as a result of statements that have been made both 
by Mr. Hall and yourself as to the so-called piling 
of cane. Now, first, isn’t it true that the greater 
portion of the cane is picked up by grab while the 
eane is in a standing position and loaded directly 
on or into the cane car? A. That’s correct. 

Q. And it is also true that they bulldoze cane by 
rake to form a Jane upon which the portable track 
is placed and that that cane is bulldozed out from 
under electric lines and out of the corners as piled, 
and that those piles in turn are picked up by the 
erab and crane and placed in cane cars? 

A. That’s correct. Even under those piles made 
bv [409] the rake on the grab that handles that pile, 
he still has to sever the cane that is under the pile 
and sever that from the ground. 

Q. I am not quite sure I quite follow you there. 
Tf the cane has been bulldozed, isn’t it loose from 
the ground? 

A. That portion which has been bulldozed is 
loose. But he deposits his rake load of cane on top 
of some cane that has not been severed. 

Q. I see. So at all times he is also picking up 
cane that has not been severed from the ground? 

e hat’s right. 

Q. And placing that cane, as well as other cane 
that may have been bulldozed there in the making 
of these lanes for the portable track and in out of 
the way corners into the cane cars? 

A. That’s right. 
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Recross-Examination 

By Mr. Gladstein: 


Q. The grabs and piling rakes are used, then, 
for piling of cane, is that right? 

A. Well, the primary function of the rake is to 
clear the lane. 

Q@. Well, they use it for piling, don’t they? 

A. Only occasionally. That is not the normal 
practice. On other plantations it is, but not at 
Waialua. [410] 

Q. Is any hand-piling done? 

A. Not any longer. 

@. Used to? 

A. Several years ago, about 1938, we were still 
hand-piling to some extent. 

@. And there’s still hand-piling in the industry 
here, isn’t there, to some extent? 

A. I havn’t seen any in the last couple of years 
that I can recall. 

@. The advance of civilization. 

Mr. Gladstein: I have no further questions. 

Mr. Poole: I should like to ask one further 
question on piling. | 
By Mr. Poole: 

@. Such piling as is done, is it in the nature of 
so-called windrow ? 

A. It is not a windrow. What happens is be- 
tween two tracks, for instance. 

@. Between two portable tracks? | 

A. Take the area between two portable tracks, — 
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the first thing that we do is to put a loading crane 
in the middle to throw the cane to either side from 
that middle strip. 

Q. Yes? 

A. Because the boom cannot reach from the 
middle to [411] the track. And then that same 
machine will normally come back alongside of the 
track and complete the grabbing of the cane adja- 
cent to the track and loading the cane that it had 
previously grabbed in that first swipe through the 
middle of the track there, load that all on to the 
eane cars. 

Q. In other words, there is no huge pile of cane 
as a result of any rake or bulldozing operation? 

A. That is not the practice out at our place. We 
do pass the cane from the machine going down the 
center. He casts half his pile one way and half the 
other way normally and then he comes alongside of 
the track and loads all of the cane there on to the 
track. And he’d have to go over to the next track 
and do the same process over there. 
~ Mr. Gladstein: I do have another question. 

By Mr. Gladstein: 

Q. Mr. Anderson, your Company is associated 
or connected with one of the factors in Hawaii, 1s 
it not? A. That’s correct. 

Q. And that factor is which one? 

A. Castle and Cooke, Limited. 

Q. And your Company as such and Castle and 
Cooke as such are both members of the H.S.P.A., 
are they not? 
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Mr. Poole: JI object to this line of examination, 
your Honor. I don’t see the purpose of it. If this 
were [412] a different type of proceeding involy- 
ing such issues it might be relevant, but I certainly 
don’t see it here. 

The Court: What is the purpose of connecting 
the Plaintiff up with the H.S.P.A.? 

Mr. Gladstein: It is for the purpose, your 
Honor, of showing that the sugar industry in Ha- 
wail is a very highly integrated one as a manufac- 
turing industry which winds up in the refining 
of sugar at Crockett, San Francisco, mainly 
Crockett, where it is done by a Company that 
is wholly-owned and controlled by the Plaintiff 
in this case and the other members of the H.S.P.A. 
Now, I therefore feel that this evidence is valid and 
material in support of my theory. Your Honor 
must bear in mind that when you are going to be 
applying this law, you will be considering the legis- 
lative history of the Act and you will be consider- 
ing the problems that are raised in the light of what 
Congress said as to whom it had in mind when it 
was going to exempt people from the applicability 
of this law. And it is my contention that this very 
unique industry is not the kind of farming opera- 
tion and not the kind of sugar processor that Con- 
eress had in mind when it was giving exemption, 
and that we ought to have these facts in the record 
so that the true character of the industry may ap- 
pear in it. ; 

Mr. Poole: But I again voice my objection 
From the very beginning Mr. Gladstein has sought 


Ciraco Maneja, et al. 365 


(Testimony of John William Anderson.) 

to conduct this law [413] suit on the basis that each 
member of the sugar industry was before the Court 
as a party. And he is doing the same here. And 
he is seeking to get in what in his judgment is 
prejudicial evidence. J don’t think that it is, but I 
think that it is irrelevant and that we are continu- 
ing to clutter the record here with a lot of matters 
that don’t advance this cause any at all. 

Mr. Gladstein: Well, I will confine my questions 
to the Waialua Company, if that’s the point of the 
objection, and I will withdraw the last question and 
rephrase it, and I will ask the witness whether it 
isn’t a fact that the Company, Waialua Company, 
is a member of the H.S.P.A. That’s true, isn’t it? 

Mr. Poole: I object to the question. 

The Court: Overruled. 

Mr. Gladstein: Will you answer, please? 

A. As far as I know, the Company is a member. 

Q. And it is also true, isn’t it, Mr. Anderson, 
that the Waialua Company, together with other 
plantations in the Territory who are also members 
of the H.S.P.A., operate the C. and H. Refinery at 
Crockett, California, isn’t that true? 

A. I don’t know that absolutely, although that 
is my understanding. 

Mr. Poole: Your Honor, I object and ask that 
the [414] question and the answer be stricken. 

The Court: It may be stricken. 

Mr. Gladstein: I think that’s all. 

By Mr. Poole: 
Q. Mr. Anderson, I want to direct your atten- 
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tion to the job analysis that you stated the Plaintiff 
in this case assisted in working up. Would you 
tell me what the purpose of this particular analysis 
was ? 

A. The purpose of that particular project was 
to assist In matching the jobs, the various personnel 
were doing, with the job classification manual which 
was agreed to in the negotiations last fall. The job 
classification manual defines different jobs and as- 
signs job, job titles and labor grades, and we devel- 
oped those job descriptions to assist in matching the 
jobs, the jobs the employees were actually doing 
against the job definitions in the classification 
manual. 

Q. Yes, but what was the ultimate purpose? 
Was the ultimate purpose to make more uniform 
the compensation that was being paid employees 
for similar work? 

Mr. Gladstein: JI think that’s immaterial. I 
object to it. The only question involved here is 
whether that job analysis is an accurate statement 
of the facts which it purports to set forth and not 
whether it was for the purpose of making wage rates 
more uniform or less uniform. [415] 

Mr. Poole: No, I think your Honor, that this’! 
is a most relevant question because it determines | 
the light in which this particular analysis was made, 
prepared. And as such, it will color the document 
and indicate the particular facts that are being em- 
phasized. 

The Court: Well, as I get it, the union and the 

| 
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Company in negotiations, the union presented a job. 
classification of its own, did it not? 

The Witness: The industry did. 

The Court: Or the industry did. And that clas- 
sification entered into your negotiations with the 
union ? 

The Witness: That’s correct, as part of the con- 
tract. | 

The Court: Now, you say this was set up to 
make it more definite or detailed or what? 

The Witness: To enable us to more accurately 
place the man on the job that he was supposed to 
do in accordance with the manual. For instance, 
in the new manual the job title may have been one 
particular title, and in our previous practice per- 
haps he was called something else. Now, in order 
to determine the proper assignment of the job title 
to the man, it was necessary to describe the jobs to 
insure we are doing it correctly. 

The Court: So that the Company prepared this 
and then made the employees familiar with this, 
did they? 

The Witness: That’s correct. And we matched 
up the [416] job description with the job definition 
in the classification manual. 
| The Court: Well, isn’t that all there is to it? 

- Mr. Poole: I think that he has given the answer. 
I think he has fully stated the purpose of the 
analysis. 

The Court: Well, I believe that I understand it. 
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By Mr. Poole: 

Q. Mr. Anderson, would you say that as of to- 
day, in its amended form—and I think you did in- 
dicate that there were some amendments—it accu- 
rately reflects what the employees are doing? 

A. There are undoubtedly further amendments 
that perhaps are required even as of this moment. 
I think a set of job descriptions on a Company of 
our size would have to be continually revised as 
the jobs are changed. I mean, it is a never-ending 
job. 

@. In other words, from time to time the par- 
ticular duties that are given the employee change 
irrespective of the way his job is set up? 

A. That’s correct. We get new machinery, for 
instance, or we eliminate jobs for various reasons, 
so that those jobs, those job descriptions have to be 
revised continually. 

Mr. Poole: No further questions. 

Mr. Gladstein: No questions. 

(Witness excused.) [417] 


The Court: Do you have any other witness? 

Mr. Poole: No, no further witnesses. 

The Court: And you are ready to rest now? 

Mr. Poole: Yes, the Plaintiff rests. 

The Court: And the next thing, then, will be the 
argument. Now, you asked for a chart, a coordi- 
nation of these particular— 

Mr. Poole: I shall try and have a chart ready 
for the Court Monday morning at nine o’clock. 


The Court: Well, we may just as well adjourn 
f 
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the case, then, until Monday morning at nine 
o’clock. 

Mr. Poole: Well, that’s what IT am suggesting, 
your Honor. 

The Court: Following any preliminaries of 
whatever time may be required in connection with 
the outstanding matter, you will be ready for argu- 
ment then at that time? 

Mr. Poole: That is all right. 

Mr. Gladstein: Yes. 

The Court: All right. This case is adjourned 
until Monday morning next at nine o’clock. 

(The Court adjourned at 11:55 o’clock, a.m.) 


Honolulu, T. H., September 22, 1947 

The Clerk: Civil No. 787, Waialua Agricultural 
Company versus Ciraco Meneja and others, for fur- 
ther trial. 

Mr. Poole: Ready. 

Mr. Gladstein: Ready. This is a continued ex- 
amination of Mr. Anderson who over the week-end 
was supposed to prepare a chart. 


JOHN WILLIAM ANDERSON, 
a witness in behalf of the Plaintiff, having pre- 
viously been sworn, resumed and testified further 
as follows: 
Recross-Examination 
(Continued ) 


By Mr. Gladstein: 


Q@. Mr. Anderson, did you make such a chart? 
me Yos, I did. 
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The Clerk: Defendants’ Exhibit C for identifi- 
eation. 

Q. Mr. Anderson, I show you a two-page docu- 
ment which has been marked ‘‘ Defendants’ Exhibit 
C for identification.”’ Is that the chart which you 
prepared over the week-end ? A. It is, 

Q. Will you explain the contents of that chart 
and how you prepared it, from what sources and 
what the chart represents? [419] 

A. The chart shows the number in the stipula- 
tion, that is, in the stipulation we have numbers 
preceding each person whose job is described. We 
also have the name of the person in the stipulation. 

Q. When you refer to the stipulation, you mean 
the stipulation that is on file in this case? 

A. Yes. We have the job title in the stipulation. 
We also have the job title in the Waialua Agri- 
cultural Company job descriptions, which is in that 
exhibit which you hold. 

@. When you are referring to the exhibit which 
I hold you are referring to Defendants’ Exhibit 
No. 2 in evidence? 

A. That’s correct. We have tabbed in that same 
exhibit the number corresponding to the number in 
the stipulation, that is, the job in the Waialua job 
descriptions matching the job pertaining to the 
named defendant in the stipulation. 

@. lLet’s see if we can illustrate that. For ex- 
ample, the first worker who was referred to in the 
stipulation on file in this case bears number 39, and 
his name is—what is his name there? 
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A. Ciraco Maneja. 

Q. Maneja. By the way, that employee and his 
duties, while bearing the number 39 in the stipula- 
tion, bear the [420] number 38 in the complaint on 
file, isn’t that right? 

A. I believe so. There’s a difference of one. 

Q. And in each instance the number used in the 
stipulation is one higher than the number used in 
the complaint, and you have used the number in 
the stipulation, is that right? 

A. That’s correct. 

Q. Now, would you illustrate, take employee 39, 
Maneja, and indicate to us how you went about 
determining which page or pages in Defendants’ 
Exhibit 2 in evidence should be referred to in De- 
fendants’ C for identification ? 

A. Our industrial relations department took this 
document on Saturday and inasmuch as they were 
present at the time the jobs in our job description 
manual were matched against the H.S.P.A. classi- 
fication manual, they read over the descriptions in 
the stipulation and picked out the job in the job 
description manual. 

Q@. And in some instance it is true, is it not, 
Mr. Anderson, that the duties performed by an 
employee who is named and described in the stipu- 
lation would require the tabbing of three or four 
pages in Defendants’ Exhibit 2 in evidence in order 
to get a complete statement of his duties, isn’t that 
right ? A. Yes, that’s correct. 
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Mr. Poole: Would you have Mr. Anderson de- 
seribe the [421] particular employee defendant’s 
work that required a reference to more than one 
job? 

Mr. Gladstein: Would you do that? 

Mr. Poole: Otherwise it might be confusing to 
the Court. 

A. Well, for instance, number 54, Pedro Dum- 
lao, he is labeled as a cane carrier in the stipula- 
tion. We have him covered under 54 here in four 
different jobs. We have him as a mill aid, un- 
couple man; mill aid, uncoupleup man; mill aid, wash 
carrier man; and mill aid, rock watchman. Those jobs 
are all together. They are listed on this summary. 
They are all together in the job description. 

The Court: Rock what? 

The Witness: Rock watchman. 

@. The summary you have just referred to is 
Defendants’ C for identification ? 

A. That’s correct. 

Q. Do you have other instances with more than 
one page in Defendants’ C for identification that 
had to be used to indicate the jobs of an employee 
involved in this case? 

A. 'That’s the only instance. 

@. In other cases one page sufficed ? 

A. Well, it may run over one page but each 
page shows the job title corresponding to the job. 
title listed [422] here. 

Q. So that by reference to the chart, Defend- 
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ants’ C for identification, an exact determination 
can be made as to how many pages of Defendants’ 
2 in evidence are required to indicate the job of 
the employee that you are concerned with, is that 
right? 

A. I don’t believe you can tell how many pages 
—what I mean to say is that this particular page 
here, for instance, is a job title listed here as mill 
aid, uncouple man, and—— 

The Court: Does that mean uncouple the cars 
that come in? 

The Witness: That’s correct. 

The Court: And other times he couples them up 
again ? 

The Witness: That’s correct. The duties of the 
mill aid, couple-up man are listed separately upon 
this separate sheet. Now, there are, I believe, a few 
eases where the job description of a particular job 
may run over the one page, but it’s easily identified 
here by the fact that each job is listed by title. 

@. One more question on this. This is a fact, is 
it not, Mr. “Anderson, that Defendants’ 2 in evi- 
dence contains job descriptions for jobs that are 
different from and outside of the scope of jobs set 
forth in the stipulation? 

_ A. That’s correct. For instance, in some of the 
testimony it was indicated that an individual may 
on [423] occasions cut firewood as an occasional 
duty. We have not covered that in our job descrip- 
tons of the particular tractor driver who may be 


| 
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concerned because that is not the duty for which 
he is 
Q. Primarily hired ? 
A. 
Q. I had also in mind that the stipulation sets 
forth the duties of a certain given number of jobs, 
approximately 45 or 47, and it is a fact that De- 
fendants’ Exhibit 2 in evidence sets forth the duties 
of many more than that number, isn’t that true? 
A. That’s correct. We have in this document 
here, which is Exhibit No. 2, all of the jobs on the 
plantation which we have described. And I would 


primarily hired. 


say that probably somewhere around two hundred 
jobs or so in this manual here, whereas in the stip- 
ulation they list some forty odd. 


Mr. Poole: Forty-seven. 


The Court: Did I understand you to say that 
even then that doesn’t define the wood cutting or 
gathering ? 

The Witness: I don’t—I am reasonably sure 
that we do not have the duties of a firewood chop- 
per listed in here because we did not have anyone 
assigned to that job normally. It is just more or 
less an off season. 

The Court: Incidental ? 

The Witness: 'That’s correct. [424] 

Mr. Gladstein: J will offer Defendants’ C for 
identification in evidence, your Honor. 

The Court: That’s Exhibit 3? 
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The Clerk: Yes, your Honor, C for identifica- 
tion is now 3 in evidence. 

The Court: By way of description, that’s a job 
classification schedule? 

Mr. Gladstein: It’s a two-page chart or table. 

The Witness: Chart. 

Mr. Gladstein: It is a comparative table con- 
sisting of two pages. Wouldn’t that be the way to 
describe it? 

The Witness: Yes. 

(The document previously marked ‘‘ Defend- 
ants’ Exhibit C for identification’? was re- 
ceived in evidence as ‘‘Defendants’ Exhibit 
No. 3.’’) 

Q. Now, Mr. Anderson, would you take Defend- 
ants’ 3 in evidence and go through it, naming, as 

you do, those employees who at present receive 
overtime pay at one and one-half times the regular 
rate for hours in excess of 40 during any particu- 
lar work week, indicating particularly whether the 
employee in that who does receive overtime gets it 
: during the grinding season or during the off season 
alone or at what particular periods this happens? 

Mr. Poole: I think I am going to take an ob- 
jection to that question, your Honor. I’d like to 
hear Mr. Gladstein [425] indicate just what he 
thinks is relevant and pertinent to in the issue 
we have in this case, as to whether or not a par- 
ticular employee may be paid overtime and under 
what conditions at the present time. 
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Mr. Gladstein: Yes, I will be very happy to do 
that. In the stipulation that is on file, your Honor, 
on page 6-a there is a statement of fact with re- 
spect to the overtime compensation that 1s paid to 
employees of this Company after 40 hours a week. 
Part of that statement is to this effect, that since 
October 4, 1948, employees in the mill and in the 
allied service shops have been paid time and one- 
half during the off season for all hours worked in 
excess of 40 per week. Now, I submit that that, 
although it is a statement of fact, is somewhat 
general, and since, as I understand it, Defendants’ 
3 in evidence refers to employees in part at least 
who are in the mill or who are in allied service 
shops, 1t would be important and material to have 
this witness indicate which of those employees fall 
within the statement of fact that 1s contained on 
page 6-a of the stipulation. And also which, if any, 
of the employees receive overtime beyond the off 
season, if any did. In other words, by the very fact 
that we have this statement in the stipulation, both 
parties in effect concede that it is a fact, a state- 
ment of fact, which is material in the case, and it 
is now évidence in this case. But I submit that 
left [426] in this state it is a little vague and gen- 
eral and that we ought to button this up with spe 
cific testimony from the witness taken from this 
chart. 

Mr. Poole: Your Honor, I made this objection 
primarily to highlight what I think may be involved 
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in the argument that is going to follow from the 
evidence given by Mr. Anderson. As I view this 
case, we have a declaratory judgment action here 
to determine whether or not specifically named em- 
ployees are subject to the overtime provisions of 
the Act. There is a controversy on it between the 
particular employees in the legal sense and the 
Plaintiff as to whether or not the overtime provi- 
sions apply. Now, it makes no difference as to what 
employees may be paid overtime at the present 
time. So as I view it, it is completely irrelevant 
as to what the existing practice is. And I think 
that the witness should not be allowed to go into 
these ramifications. It is true, as Mr. Gladstein has 
pointed out, the stipulation did in a general way 
indicate where overtime is paid, and under what 
circumstances. Why it was being paid, the stipu- 
Jation does not explain. And I think that it is com- 
pletely irrelevant here to go into the question as 
to whether or not any of these defendant employees 
are presently receiving overtime. And it would mis- 
Jead your Honor if that was the basis of your ulti- 
mate determination. I want to make that point at 
the present time. [427] 

| Mr. Gladstein: I think there is one more reason 
for the admissibility of this evidence, your Honor. 
and that is, we are asking in our answer in the 
cross-complaint for an accounting, if the judgment 
is in favor of any of our employees, and therefore 
the evidence would be material on that score to in- 
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dicate which employees already are receiving over- 
time and therefore aren’t entitled to any. 

Mr. Poole: But your Honor, I admit that when 
we come to try the provisions of the claims made 
by the Defendants in this case, that it is material. 
There is no question about that. Should you hold 
and be sustained in finding that some of the em- 
plovees who are not now receiving overtime should 
have received it in the past. 

The Court: Point out to me where in the stipu- 
lation the language is used that you say? 

Mr. Gladstein: Page 6-a, paragraph 3. 

The Court: Oh, 6-a. 

Mr. Gladstein: Of the stipulation, paragraph 3. 

The Court: Objection overruled. 

Mr. Gladstein: Will you answer the question, 
Mr. Anderson? 

A. At the present time we are paying overtime 
the year round for hours in excess of 40 to Yack 
Chun Lee, No. 83 in the stipulation. Then in the—- 
if I may see the stipulation I’d like to determine 
whether or not the stipulation [428] refers to mov- 
ing of cars of sugar to the O. R. & L. track im 
NO ol: 

@. No. 51? 

A. It refers that to—in other work weeks he 
is engaged exclusively in hauling freight cars to 
the—‘‘In other work weeks he is engaged exclu- 
sively in hauling rail cars loaded with plantation 
freight from the O. R. & L. spur to plantation yard 
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and warehouses, and in removing rail cars loaded 
with sugar and molasses from the sugar and mo- 
lasses loading stations of the plantation to O. R. 
& IL. siding.’’ Then that would apply to No. 51 in 
the stipulation. 

Q. That is, he receives overtime after 40 hours 
per week throughout the year? 

A. When he is doing that type of activity. There 
are some others, now, who receive overtime for 
hours in excess of 40 during the off season. I will 
try to identify those. No. 54—I’d hke to say in 
this connection that although I will identify these 
persons who normally would get the overtime in the 
off season for hours in excess of 40, they may not 
be assigned to duties in the repair of the mill on 
certain occasions. I would say normally these per- 
sons would be engaged in such activity but occa- 
sionally they may be assigned to duties away from 
the mill, and in those cases they would not be eli- 
sible for overtime: No. 55, No. 57, 58, 59, 60, 61, 
62, 63, 64, 65. I’d like to mention that [429] in 
the so-called allied shops that, although most of the 
machine shop and welding shop employees are 
used in the mill repairs in the off season and there- 
fore eligible for overtime for hours in excess of 
40 in those work weeks, that occasionally they are 
assigned other work having no connection with the 
machine shop, and if their activities for the week 
are exclusively on non-mill repairs they would not 
be paid the overtime for the hours in excess of 40. 
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Therefore employees 65, 67 would come under that 
category. 

Now, here are some others who have occasionally, 
very occasionally may perform some work in con- 
nection with the mill repairs: Employees 68, 69, 
76, 77, 78, 86, and normally—add 75 to that also— 
employee 80 normally works in the warehouse in 
the off season. I think it is so indicated in the 
stipulation, and therefore he would be paid for 
overtime for hours in excess of 40. I believe that 
covers it. 

Q. ‘That covers the list? A. Yes. 

Q. The last group of numbers, about a_ half 
dozen of them that you said occasionally work in 
mill repair, when they do so they receive overtime 
after 40 hours? A. That’s correct. 

Mr. Poole: Did he say that or did he say that 
they received overtime during the dead season or 
off season ? 

The Witness: No, they receive overtime for the 
work, [430] I mean for hours in excess of 40 fon 
the work weeks in which they do work in connee- 
tion with the factory repairs. 

Mr. Poole: During the grinding season ? 

The Witness: During the off season. 

Mr. Poole: Just during the off season? 

The Witness: Just during the off season. 

Mr. Poole: I don’t think you made that clear. 

The Witness: Well, perhaps I didn’t make my 
self clear and I will attempt to do so. We are nol 
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paying overtime for hours in excess of 40 to any 
of the employees in the factory and the allied shops 
during the grinding season. 

LBy Mr. Gladstein: 

Q. In other words, there are only two, I think, 
of the employees on that chart, Defendants’ 3 in 
evidence, who do receive overtime for hours after 
40 each week throughout the year regardless of 
whether the season is grinding or off season? 

A. The only two that I recognize, that is, No. 
gl and 83—— 

Q. There are others but they don’t appear on 
the chart? 

A. That’s correct, there are other employees 
in the warehouse, for instance. 

The Court: Highty-three you said, 51 and 83? 

The Witness: Yes, sir. I might point out also 
that in [431] connection with employee No. 51, I 
think I have mentioned it before but I’d like to 
point out again that he is eligible for overtime for 
hours in excess of 40 only in those work weeks in 
which he is handling the freight from the O. R 
and L. tracks to and from our warehouse. 

Q. That is, when he is working as a locomotive 
driver ? 

A. No, he is a locomotive driver most of the 
year, but he is only handling the freight from the 
O. R. and L. tracks, to and from the O. R. & UL. 
tracks on certain work weeks, and he is eligible for 
that overtime only on those work weeks. 
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Mr. Gladstein: That’s all the questions that I 
have, Mr. Anderson. 

Mr. Poole: JI just want to summarize what I 
think you stated. 

By Mr. Poole: 

Q. Now, with respect to the employees who work 
in the mill or who do any repair work in connec 
tion with the mill, there is no overtime paid except 
during the off season? 

A. That’s correct. 

Q. But during the off season you pay time and 
a half for all hours in excess of 40? 

A. That’s correct. 

®. ‘To those particular employees? Now, except 
for certain isolated instances which are referred to 
in the [432] stipulation, you do not pay any over- 
time compensation to any other employees working 
on the plantation whose duties are not directly con- 
nected with the operation of the mill or the main- 
tenance and repair of the mill, and those isolated 
istances are certain employees working in ware- 
housing and employees working in the central 
office, is that statement correct? 

A. And I don’t believe vou covered the loco- 
motive. 

Q. The locomotive engineer who upon occasion 
in certain work weeks will haul supplies from the 
O. R. and L. to the warehouse in the plantation and 
other work weeks will haul sugar and molasses 
from the mill to the O. R. and L.? 
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A. ‘That’s correct. 


Q. That’s correct? 

A. I’d like to clarify your first statement a 
ittle. You mentioned no overtime. That should be 
qualified to the extent that we do not pay overtime 
for hours in excess of 40. But we do pay overtime 
for hours in excess of 48 in all cases. 


Q. In other words, under the Territorial Law of 
Hawali, you are required to pay time and one-half 
for all hours in excess of 48 irrespective of whether 
he employee may be agricultural or industrial or 
n what he is engaged ? 

A. I believe that that is the case. But in any 
svent it is a contractual obligation also. [4383] 


Mr. Poole: I see. No further questions. 
By Mr. Gladstein: 


Q. Generally speaking, how many workers in the 
varehouse throughout the year over-all receive over- 
ime for hours in excess of 40 per week, approxi- 
nately ? A. I believe about 16. 


Q. And what is the figure for the employees in 
he central office who similarly receive overtime pay 
it the rate of time and a half regular rate per hours 
n excess of 40 per week? 

_A. It would be approximately similar number, 
[ believe. 

Q. In the use of the word ‘“‘overtime’’ through- 
out your testimony, this has been true, hasn’t it, 
Mr. Anderson, that when you said ‘‘we do”’ or “‘do 
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not pay overtime’’ you were referring to overtime 
as a rate of pay which is one and one-half times 
the regular, is that right? A. That’s righ@ 

Mr. Gladstein: That’s all. 

(Witness excused.) 

The Court: Now, how much time do you estimate 
you will require for argument? 

Mr. Gladstein: One more matter before the argu- 
ment, your Honor, and that is, the pages from the 
sugar manual of the Hawaiian Sugar Planters As- 
sociation. I have been talking with Mr. Poole about 
this. The information I want [484] to offer in evi- 
dence can be offered in one of two ways. I can 
either ask the Court to issue a subpoena for the head 
of the H.8.P.A. and have him testify, or Mr. Poole 
ean simply stipulate with me that the statistical 
data and other statements of fact contained in the 
pages which I want to offer in evidence are rea- 
sonably accurate and substantially true and correct. 
He may object, of course, as to their materiality 
but I am asking him merely to stipulate to certain 
pages as being statements of fact, reserving to him 
the right to object that these facts don’t belong in 
this case. I have already indicated to him the pages 
of this manual that I want to offer, and IT will im 
dicate that to the Court now and make that offer 
of these pages as evidence and indicate what they 
contain. 

I want to offer from this manual a page which 
is numbered nine and which is entitled ‘‘Organiza- 
tion.’”’ This continues to another page which sets 
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forth in tabular form the organizational set-up of 
the plantations, including the Waialua Company. I 
also want to offer page 10, which is a chart setting 
forth the organization of the particular plantation 
and referring to each and every plantation, includ- 
ing the Plaintiff Company. Then I want to offer 
page 17, beginning with that Donon entitled ‘‘Re- 
fining of Hawaiian Raw Sugar,’’ and page 18 which 
is entitled ‘‘Railroad System” and sets forth the 
mileage of track, the number of cars, engines, [435] 
‘and so forth, operated by the various companies. 
‘And I will ask Mr. Poole to indicate whether he 
is willing to make a stipulation, reserving his right 
to object, if he wants to, or whether I will have to 
subpoena someone from the H.S.P.A. 

Mr. Poole: Your Honor, I take the position 
which I have tried to make clear throughout this 
trial, that none of the information which has to do 
with the general character of the plantations as such 
is indicated here, that is, information relating to the 
integration of the industry or to members of the 
plantations in the H.S.P.A., or any other informa- 
tion of that character is at all relevant. J make the 
same objection here. I see no relevancy whatsoever 
between the issues that your Honor is going to have 
to decide and what Mr. Gladstein now wants to put 
into the record. 

T have a further objection, and that is, that much 
of this information is incorrect. It isn’t even sub- 
stantially correct. I want to call your attention to 
page 18. On that page you have a listing of the 
plantations and the railroad trackage which each 
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plantation has, the number of cars, and the number 
of locomotive engines, and the value. It is my un- 
derstanding that that is substantially incorrect, that 
today several of the plantations have either dis- 
pensed with the railroad system of transportation 
or are doing so very rapidly, and it would give a 
completely inaccurate picture [4386] to have that 
introduced in evidence as a fact. But I should like 
first to have a ruling from your Honor as to whether 
or not you regard this as relevant. And I repeat, 
it has nothing to do with whether the particular 
activity of the employees who have been named as 
Defendants in this suit and the Waialua Plantation 
are engaged in agriculture or engaged in the pro- 
cessing of cane. 

The Court: Well, does Waialua depart from 
these general plans of organization, corporate or- 
ganization ? 

Mr. Poole: They do to some extent. 

The Court: Plantation organization? 

Mr. Poole: I might say to your Honor, the 
stipulation carries the organizational set-up that 
we have at Waialua, and it is not fully in accord- 
ance with that organizational chart that you see 
there. 

My. Gladstein: I don’t understand that any de- 
parture is substantial, Mr. Poole. Do you claim 
that ? 

The Court: What is said to be the date of this? 
What time was this publication applicable in a de- 
seriptive way? 

Mr. Poole: Some pages have been revised as of 
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1946; other pages are as much out-of-date as five 
years. 

The Court: Who is responsible for this sugar 
manual? 

Mr. Poole: The H.S.P.A. published it. That is 
indicated on the first page. 

The Court: Is this publication for general public 
[4387] information or for the information generally 
of the plantations which appear to be more or less 
cooperative ? 

Mr. Poole: I can’t answer that question. I don’t 
think that it’s been distributed generally. 

Mr. Gladstein: I have two copies. 

Mr. Poole: Your Honor, also I think that if 
it goes in it ought to go in in its entirety. However, 
if it goes in in its entirety it presents a false pic- 
ture. There is considerable in there about the per- 
quisite system. The perquisite system has been 
abolished, as the stipulation points out. And what 
we are doing here is putting into the record a lot 
of material that is not only irrelevant but it is out- 
of-date. 

Mr. Gladstein: Well, I don’t want to put in ma- 
terial that is either irrelevant or out-of-date, and I 
am perfectly willing to agree that if page 17, the 
one that contains the trackage data, page 18— 

The Court: Is that sofar as Waialua is con- 
cerned ? 

Mr. Gladstein: Yes. 

The Court: The railway system description, with 
the exception of value, is that accurate? 

Mr. Poole: I don’t know but I will check on it 
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in a minute. I think that it is substantially correet 
in respect to Waialua. 

Mr. Gladstein: I want to suggest that there is 
another [438] reason why this is material, now that 
counsel has indicated that the material seems to be 
accurate, and that is, that in the stipulation of faet 
and in the complaint we have statements that go 
beyond the Waialua Company. For example, we 
have statements of fact dealing with the percentage 
of output, not only of Waialua but of all the Com- 
panies. We have statements of fact with respect to 
the off season, not only dealing with Waialua but 
dealing with all of the plantations. We have numer- 
ous statements of fact concerning all of the other 
Companies who are members of the H.S.P.A. I 
think that it is material to complete this picture by 
getting the information into the record that I am 
offering here, and I take it that we must assume 
that Mr. Poole is not going to claim that the 
H.S.P.A., the association to which his Company be- 
longs and which he represents here, puts out some- 
thing that they wouldn’t vouch for. That is at least 
in respect to those parts of it which refer to statis- 
tical data. 

Mr. Poole: I will go so far as to say at the time 
it was compiled and published it was correct. 

Mr. Gladstein: That’s the pages I am referring 
to? 

Mr. Poole: Certainly. 

Mr. Gladstein: I think that that is— | 

Mr. Poole: I don’t want to imply to the con- 
trary. 
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' Mr. Gladstein: I think that ought to be suf- 
ficient for the purpose of this record. Now, there 
are other things [439] in this manual, your Honor, 
that Mr. Poole says ought to be in here if any part 
is in. But I don’t think that’s correct. This is a 
loosely-binded—much of the information contained 
in this manual, as your Honor will note, has no re- 
‘lationship at all to the sugar industry. As a matter 
of fact, there is a little history of Hawaii and there 
is a lot said about legislation, the defense of Hawaii, 
things of that kind which are not material. There’s 
also quite a bit of puffing in here and advertising 
on the part of the H.S.P.A. which I think does not 
properly belong in the category of statement of 
fact or evidence but rather represents the opinions 
or conclusions and would not be material. In any 
ease, it does not follow that the admission of the 
pages which I offer call for the admission of any 
other parts of this manual. 

Mr. Poole: I want to comment upon that, your 
Honor. You see what my adversary has done. He 
has gone through this book and he has selected about 
four pages which he thinks will strengthen his case 
in the way of prejudicial facts. I don’t acknowl- 
edge that they do. But that’s what he has done. 
He doesn’t want to admit the balance of the manual 
at all. He opposes that and he says that while—the 
theories upon which he is trying his case are very 
broad, but they are not broad enough to include the 
entire manual but only those particular pages that he 
wants to put [440] in. 

Mr. Gladstein: Well, just for example, your 
Honor, I happen to be a proponent of statehood for 
Hawaii; I am very hopeful that Hawaii becomes a 
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state; but I don’t see that the statement on page 
six regarding the fact that people in Hawaii pay 
more taxes than 14 states on the mainland has any- 
thing to do with this case. 

Mr. Poole: I think it has just as much relation 
as many of the things that you are pointing to. 

Mr. Gladstein: I think that is argumentative. I 
will refer to the facts. 

Mr. Poole: Well, it is a factual statement. 

Mr. Gladstein: Also there are portions in here 
where the H.S.P.A. speaks about how kind and 
good it has been to labor. I submit that that is not 
material here and not admissible as a statement of 
fact. I am perfectly willing to let the H.S.P.A. be 
entitled to its own opinions on that subject but I 
don’t think that its opinions are admissible in evi- 
dence any more than my opinions on the same 
subject might be. And mine, I think, might differ 
from theirs. 

The Court: Will you make it a little clearer, 
please, just why you want this, these several pages? 

Mr. Gladstein: Yes. Page nine, your Honor, 
and the page which follows, is entitled ‘‘Organiza- 
tion.” It is out-of-date only so far as I can see 
with respect to one statement [441] in it, a state- 
ment referring to 36 plantations. 

Mr. Poole: Thirty-eight. 

Mr. Gladstein: No, 36 in the latest revised one. 
You are looking at an old one and mine is revised 
as of 8-15-46. 

The Court: Each of the 36 plantations? 

Mr. Gladstein: Yes, there are 32 instead of 36, 
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and there may be fewer as time goes on because of 
consolidation, merger and possibly going out of 
business of others. But it’s still true that there are 
more than 30, and in any case the reference is to 
the plantations. Now, there you will find a state- 
ment of the functions of the H.S.P.A. and of the 
factors which represent the various companies, in- 
cluding the Waialua Company. I submit that that 
is material here to show the manner in which the 
industry operates. It is material to determine some 
of the issues that are raised in this case. One of the 
most important of the issues that your Honor is 
going to have to decide is going to be the relation- 
ship between what is done here in Hawaii and the 
refining process that takes place in Crockett and 
the marketing that takes place on the mainland. And 
your Honor will have to determine what, if any, 
effect that integration has upon the claims of the 
Plaintiff Company, and of course all companies, to 
exemption from the Fair Labor Standards Act. 
This material, therefore, shows what the organiza- 
tional [442] set-up and integration is here at 
Hawaii. 

The next page, page 10, which is the chart of 
plantation organization is substantially correct for 
all of the plantations, and to the extent that Wai- 
alua departs from this chart that departure 1s shown 
in the exhibits on file in this case. Page 16, at about 
the center of that page— 

The Court: I don’t recall your mentioning 16. 

Mr. Gladstein: Seventeen. I’m sorry. Page 17, 
refining of Hawaiian raw sugar, this, I submit, is 
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clearly relevant. It carries through the actual op- 
erations of Waialua and the other plantations here. 
It’s just as much material as if there had been a 
refinery set-up here in the Territory. Certainly if 
that were true we would be entitled to show that, 
how the unrefined sugar gets from the Waialua 
Plantation to and into the refinery, what is done 
about it. The fact is that that refining process takes 
place on the mainland, but I submit that doesn’t 
make it any different. 


Now, the next page is the portion which deals 
with trackage. I am perfectly willing to agree that 
to some extent the figures regarding trackage have 
been undergoing change to the extent that planta- 
tions have changed from the railroad form of trans- 
portation to other forms, particularly trucking. I 
don’t think it makes any difference, however, he- 
cause trucking is simply being used as a more 
efficient [443] method and is a substitute for the 
railroad system. And these figures as of a rela-! 
tively recent date, within the last few years, were 
absolutely correct according to my understanding. 

The Court: Did you want to say anything, Mr. 
Poole? [444] 

Mr. Poole at this point objected to the intro- 
duction of Defendants’ Exhibit No. 4 on the! 
ground that the material that it contained was! 
irrelevant and immaterial to the issues of the 
case. 

The Court: The objection is overruled. The 
pages in the document are admitted as Exhibit 4 
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(The documents referred to were received in 
evidence as Defendants’ Exhibit 4.) 


The Court: That is, pages 9, 10, 17 and 18. 
The Clerk: Nine, 10, 17 and 18. 
| The Court: Was there one more? 
The Clerk: No, your Honor, that’s all. 
_ Mr. Poole: Your Honor, I would lke to request 
a recess of about ten minutes. 
The Court: Is this upon the assumption that we 
are then going to argument? 
Mr. Poole: I do not know. It may be necessary 
for me to call additional witnesses. 
The Court: All right, recess for ten minutes. 


(A short recess was taken at 10:10 a.m.) 
After Recess 


Mr. Poole: Your Honor, shortly before recess 
you asked me how long I thought we required for 
oral argument. I am a little uncertain but I want 
to ask for two hours. [446] 

The Court: Two hours? Well, now, would it 
be convenient for you to do it in two sections? I 
mean that two hours would run us until half past 
twelve. 

Mr. Poole: Yes. 

The Court: I assumed that we would take about 
two hours for luncheon. Would it be convenient to 
you to stop about half way in your argument and 
then take the balance up this afternoon, say be- 
ginning half past one. And then, Mr. Gladstein, 
how long do you think you will want? 

Mr. Gladstein: About half as long as Mr. Poole 
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expects to take, which will be one-fourth as long ag 
he does take. 

The Court: Then you may get through with 
yours this afternoon ? 

Mr. Poole: Well, how long will you allow me 
this morning under your: plan? 

The Court: Well, I am not going to put any 
limit on this argument, any time lmit on this argu- 
ment. I want all the information I can get out of 
the argument. I want to get all the views and slants 
that you gentlemen can give me. I know you are 
both ingenious. 

Mr. Poole: Thank you. 

The Court: And your full knowledge as to the 
righteousness of your opposing contentions, I want 
the benefit of that. If we can knock off at about 
half past eleven and then again begin about half 
past one, it would suit me [447] better. I have a 
tentative engagement during those hours. It is not 
necessary but tentative. 

Mr. Poole: Yes. Well, I should like, if possible, 
to complete that part of my argument which re 
lates to the application of the agricultural exemp- 
tion this morning. 

The Court: And that will take about an hour? 

Mr. Poole: I should think so. 

The Court: Well, you may proceed when you 
are ready. 

Mr. Poole: All right. 

(Mr. Poole presented the first part of his 
argument.) 
(The Court recessed at 11:33 a.m.) 
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Mr. Gladstein: Before he resumes argument, 
your Honor, I’d like to introduce a clean and un- 
marked copy of the document which is in evidence 
and known as Defendants’ Exhibit 1. 

The Court: Well, you had another marked copy, 
and you want to withdraw that? 

Mr. Gladstein: Yes, if I may, your Honor. 

The Court: And substitute this? 

Mr. Gladstein: Yes. 

The Court: Do you want to see this, Mr. Poole? 

Mr. Poole: I should like to see that. 

Mr. Gladstein: A clean copy substituting for the 
other one. [448] 

Mr. Poole: It appears to be a clean copy and [ 
have no objection. 

The Court: Very well, the substitution is made. 
You may proceed when you are ready, Mr. Poole. 


(Mr. Poole continued with his argument.) 
September 23, 1947 


(Mr. Gladstein presented his argument.) 


(Mr. Poole presented his concluding argu- 
ment. ) 


(The Court adjourned at 10:30 p.m.) 
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District Court, Honolulu, T. H., do hereby certify 
that the foregoing is a true and correct transcript 
of proceedings in Civil No. 787, Waialua Agricul- 
tural Company, Ltd., vs. Ciraco Maneja, et al., held 
in the above-named court on September 18, 19, 22 
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and 23, 1947, before the Hon. Delbert E. Metzger, 
Judge. 
October 13, 1947. 
/s/ ALBERT GRAIN. 


[Endorsed]: Filed May 26, 1948. [450] 


[Title of District Court and Cause. ] 


AMENDED ANSWER AND 
CROSS-COMPLAINT 


Come now the defendants above named and, pur- 
suant to leave of Court first had and obtained, the 
order therefor having been made at the trial of the 
above entitled action, and for the purpose of con- 
forming the pleadings on file herein to the proof 
adduced at said trial, hereby amend the answer on 
file herein, and file the within pleading as an 
amendment to said answer and furthermore as a 
eross-complaint, and allege as follows: 

Af 

Each and every, all and singular, generally and 
specifically, the allegations and denials contained im 
the said answer on file herein are hereby reasserted 
and incorporated herein by this reference, save and 
except as modified by the allegations hereinafter 
set forth and made. [451] 

II. 

Defendants assert and allege that the exemption 
contained in § 13(a)(6), hereinafter referred to as 
the agricultural exemption, applies only to those 


| 
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asks and duties of work which are performed im- 
nediately and directly in the cultivation and tillage 
of soil, and the production, cultivation, growing and 
yarvesting of sugar cane; that plaintiff is in no 
sense a farmer, nor does plaintiff operate a farm, 
within the meaning of §3(f) of the Fair Labor 
Standards Act of 1938; that each and every task 
not performed or connected directly and immedi- 
utely with, and the energy for which is not directly 
yw immediately expended upon, one or another of 
she aforementioned processes between cultivation 
of soil and harvesting of sugar cane, 1s in no wise 
within the said agricultural exemption, and by rea- 
3on thereof employees performing such tasks are in 
no wise, during work weeks when they so perform 
such tasks, exempt from application of the wage 
and hour benefits of the said Act. 
TOE. 

Defendants assert and allege that the harvesting 
of sugar cane completes such agricultural character 
as may be properly said to exist, by virtue of the 
lefinition of ‘‘agriculture’’ within the said Act, in 
the operations of the plaintiff company, and that 
said harvesting is completed immediately upon the 
faking out and separation of sugar cane from the 
earth; that immediately upon the occurrence of said 
severance of sugar cane from the earth, whether 
the same be by cutting, machine or otherwise, a 
process commences which is in truth and in fact a 
process of transportation; that where sugar cane 
is harvested and placed in quantity at points of 
concentration, the said transportation process com- 
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meneces immediately from and after the said cane 
reaches such points of concentration in the fields; 
that where, by reason of mechanization, sugar cane 
is severed from the soil and placed onto trucks, rail 
cars, or other means of conveyance, [452] by the 
same machine or machine process, such method is 
a combining and integrating of the last stage of 
harvesting and the first stage of transportation to 
and toward the mill; that each and every task per- 
formed from and after the point of completion of 
harvesting as hereinbefore described, to and in- 
cluding the bringing into the mill of said sugar cane 
and the placing of such cane into machines for the 
commencement of the first operation of sugar proe- 
essing, 1s a part of a transportation process, and 
by reason thereof, 1s 1n no wise contained within 
either the definition of ‘‘agriculture’’ as contained 
in said Act, nor within the said agricultural exemp- 
tion, and employees performing any of such tasks 
so referred to as transportation tasks are, during 
each and every work week in which they perform 
such transportation tasks, entitled to all of the wage 
and hour benefits of the said Act, without exemp- 
tion or exception. 
IV. 

Within the mill of plaintiff, there takes place an 
operation known as the processing of sugar, and 
defendants assert and allege that the said process- 
ing operation commences with the washing of sugar 
cane, and not before, and by reason thereof, such 
tasks as are performed within said mill in connec- 
tion with said sugar cane prior to the washing 


Ciraco Maneja, et al. 308 


hereof do not fall within any exemption provided 
or by §7(c) of the said Act, hereinafter referred 
9 as the sugar processing exemption, but to the 
ontrary any tasks performed by employees in said 
aill at any point prior to the said washing of said 
ugar cane are fully covered by said Act, and em- 
loyees performing the same in any work week are 
ully entitled to the benefits of the wage and hour 
rovisions of the said Act, without exemption or 
xception. 
V. 

Defendants concede that certain tasks which are 
erformed within the mill during the grinding sea- 
on fall within the definition of the said sugar proc- 
ssing exemption. Defendants, [453] however, as- 
ert and allege that the only tasks and duties per- 
ormed within said mill which properly fall within 
aid sugar processing exemption, are those tasks 
md duties performed directly and immediately in 
onnection with the processing of sugar cane; and 
yy reason thereof, there are many tasks performed 
vithin the said mill by employees whose work is 
10t directly or immediately connected with the 
rocessing of sugar cane, and such tasks are not 
xempt under said Act; and furthermore, there are 
nany tasks performed within the said mill which, 
vhile connected with the processing of sugar cane 
n more or less direct and immediate nature, are 
1ot exclusively so connected, but to the contrary 
we connected with other and non-exempt opera- 
ions, one of many illustrations of which is the work 
yerformed in the supplying of power which not 
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only operates the said mill but also is essential to, 
and connected with, the transportation phases and 
processes herein mentioned, as well as other opera- 
tions conducted by plaintiff, and by reason of said 
facts employees performing such tasks are in no 
wise exempt from the law. 


wll 


During the twenty-four hour period occurring 
each week when the mill is shut down and no proc 
essing of sugar cane into sugar is occurring, each 
and every task performed by any employee in such 
period is not exempt under the said Act, and each 
such employee is entitled, in each and every work 
week in which he performs such non-exempt work, 
and for the whole of such week, to all of the bene- 
fits of the wage and hour provisions of the said Act, 
without exemption or exception, regardless of the 
fact that during portions of the week when process- 
ing does take place, such employee may be perform- 
ing exempt activities. 


VO 


During the so-called ‘‘dead’’ or ‘‘off’’ season, 
when no processing of sugar cane occurs, each and 
every activity and duty performed by employees in 
and about the said mill is not exempt, [454] and 
employees working in and about said mill during 
said ‘‘off’’ or ‘‘dead’’ season are all entitled, for 
the duration of said ‘‘off’’ or ‘‘dead’’ season, to the 
full benefiits of the wage and hour provisions of 
the said Act, without exemption or exception. 
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Wary. 

_ During the period when grinding operations are 
taking place, the processing of sugar cane into 
sugar is completed when the crystals of sugar are 
removed from machines into either bins or bags; 
that from this point onward, and at all stages of 
work thereafter in the movement of such unrefined 
sugar through the process of transportation and 
shipment to the mainland, each and every activity 
and task performed by employees is not exempt 
ander the said Act, and employees performing any 
of said tasks are entitled, in each and every work 
week in which any of such tasks are performed, to 
the full benefit of the wage and hour provisions of 
the said Act, without exemption or exception. 


IX. 


Defendants assert and allege that the plantation 
village, in which virtually all of plaintiff company’s 
amployees live, is and has always been necessary to 
and directly connected with the performance of 
plaintiff company’s operations, and by reason there- 
of, the maintenance and repair of the said planta- 
tion village and the homes and stores and other 
buildings therein are necessary to the operation of 
plaintiff company’s plant, and by reason thereof, 
each and every task and activity performed by 
workers in connection with the repair and mainte- 
nance of homes and other buildings in the said 
plantation village, or of parts or portions thereof, 
are tasks and activities necessary to and directly 
connected with the production by the plaintiff com- 
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pany of sugar for interstate commerce; that em- 
ployees performing such tasks are neither exempt 
from nor not covered by the the said Act, but to the 
contrary are entitled to all of the benefits of the 
wage and hour provisions thereof, without exemp- 
tion or exception. [455] 

X. 

Save and except as tasks or activities are herein 
admitted to be within any exemption provision of 
the said Act, all tasks, activities and work per- 
formed by defendants for plaintiff are within the 
coverage and protection of the said Act, and not 
within any exemptions contained in said Act. 

pale 

Plaintiff company has failed and refused, since 
January 19, 1946, to compensate the defendants in 
accordance with the provisions of said Act, and to 
the contrary plaintiff company has claimed that 
many of the tasks and duties performed by defend- 
ants are either not covered by the said Act or ex- 
empt from the said Act, and by reason thereof, 
work weeks have occurred since January 19, 1946, 
in which defendants and other employees of plaintiff 
company have not received, for hours of work in 
excess of forty per week, compensation at the rate 
of one and one-half times the regular rate of pay; 
that by reason thereof plaintiff company has been 
and now is and continues to be in violation of said 
Act; and plaintiff company has asserted that it will 
continue its said practices, and by reason thereof 
further violations of the said Act will be committed 
by plaintiff company as aforesaid. 
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Wherefore, defendants reassert and reallege the 
prayer contained in the original answer on file 
herein, save and except as said prayer may be modi- 
ified by reason of the allegations contained herein; 
that the Court in rendering judgment specify tasks 
and duties, rather than employee classifications, 
which are or are not covered or exempt under the 
said Act; that judgment be rendered in favor of 
defendants for unpaid overtime compensation, 
liquidated damages in amounts equal to such com- 
pensation, costs and attorney’s fees up to and in- 
cluding the date of judgment or, in the Court’s dis- 
cretion, to a date later [458] than said judgment 
upon which computations are made to ascertain and 
determine the amounts of money owed by plaintiff 
company under such judgment; and for such other 
relief as may be just and proper. 


Dated: October 31, 1947. 


/s/ GLADSTEIN, ANDERSEN, 
RESNER & SAWYER, 


By RICHARD GLADSTEIN, 
Attorneys for Defendants. 


[Endorsed]: Filed Nov. 3, 1947. [457] 


[Title of District Court and Cause. ] 
ANSWER TO CROSS-COMPLAINT 


Comes now the plaintiff above named, by its at- 
torneys Rufus G. Poole and E. C. Moore, and for 
answer to the Cross-Complaint herein appearing in 
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work in connection with the repair and mainte- 
nance of the plaintiff’s houses and related facilities 
as described in [458] paragraph 35 and other para- 
graphs of the Complaint. 

JU 

During all periods of time referred to in para- 
eraph XI of the Amended Answer and Cross-Com- 
plaint, all the defendants have been employees ‘‘em- 
ployed in agriculture’’ within the meaning of See 
tion 13(a)(6) of the Act and therefore have been 
exempt during all such periods from the overtime 
provisions of the Act as provided in said Section 
13(a) (6). 
paragraph XI of defendants’ Amended Answer 
and Cross-Complaint, admits, denies, and alleges as 
follows: 

I. 

Plaintiff denies each and every allegation con- 
tained in paragraph XI of the Amended Answer 
and Cross-Complaint except that it admits that (a) 
it has claimed that many of the tasks and duties 
performed by defendants are either not covered by 
the Fair Labor Standards Act (hereinafter re 
ferred to as the Act) or are exempt from the Act, 
(b) plaintiff did not compensate some of the de- 
fendants during some of the work-weeks since Jan- 
uary 19, 1946, for hours of work in excess of 40 
but not m excess of 48 per week, at the rate of one 
and one-half times their regular rate of pay, and 
(c) the defendants are within the coverage provi- 
sions of the Act save when they are engaged m 
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During all periods of time referred to in para- 
graph Xi of the Amended Answer and Cross-Com- 
plaint all the defendants have been employees of 
an employer, ie., the plaintiff which has been en- 
gaged during all such periods in the ‘‘processing 
of... sugar cane... into sugar (but not re- 
fined sugar) or into syrup,’’ and by reason thereof, 
as provided by Section 7(c) of the Act, all the de- 
fendants have been exempt during all such periods 
from the overtime provisions of the Act. 


Ve 


For the period January 19, 1946, to May 13, 
1947, inclusive, the act or omission, if any, of plain- 
tiff to pay the defendants in accordance with the 
claims of defendants as set forth in paragraph XI 
of the Amended Answer and Cross-Complaint, was 
in good faith in conformity with and in reliance 
on administrative regulations, orders, rulings, ap- 
provals, and interpretations of agencies of the 
United States and in good faith in conformity with 
and in reliance on administrative practices and en- 
forcement policies of agencies of the United States 
with respect to the class of employers to which 
plaintiff belonged. Pursuant to Section 9 of the 
Portal-to-Portal Act of 1947, therefore, plaintiff is 
not liable to the defendants or any of them for any 
act or omission during the period January 19, 1946, 
to May 13, 1947, inclusive, [459] complained of by 
defendants. 
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V. 

For the period since May 14, 1947, the act or 
omission, if any, of plaintiff to pay the defendants 
in accordance with the claims of defendants as set 
forth in paragraph XI of the Amended Answer 
and Cross-Complaint, was in good faith in con- 
formity with and in reliance on written adminis- 
trative regulations, orders, rulings, approvals, and 
interpretations of the Administrator of the Wage 
and Hour Division, U. S. Department of Labor, 
and in good faith in conformity with and in re 
hance on administrative practices and enforcement 
poheies of the said Administrator with respect to 
the class of employers to which plaintiff belonged. 
Pursuant to Section 10 of the Portal-to-Portal Act 
of 1947, therefore, plaintiff 1s not liable to the de- 
fendants or any of them for any act or omission 
during the period since May 14, 1947, complained 
of by defendants. 

vale 

During all periods of time referred to in para- 
zraph XI of the Amended Answer and Cross-Com- 
plaint, the act or omission, if any, of plaintiff to 
pay the defendants in accordance with the claims 
of defendants as set forth in said paragraph, was 
in good faith and plaintiff had reasonable grounds 
for believing that such act or omission was not a 
violation of the Act as amended. The court there- 
fore, pursuant to Section 11 of the Portal-to-Portal 
Act of 1947, should in the exercise of its discretion 
award no liquidated damages to defendants. 
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VII. 

To the extent that the alleged rights of action set 
forth in paragraph XI of the Amended Answer 
and Cross-Complaint did not accrue within one 
year prior to the date of the filing of said Amended 
Answer and Cross-Complaint, said alleged rights of 
action are barred by the provisions of Act 174 
(Series D-177) [460] of the Session Laws ot 
Hawaii 1945, enacting and incorporating Section 
10429.01 into the Revised Laws of Hawai, 1945. 

Wherefore plaintiff prays that defendants take 
nothing by their Cross-Complaint, that the Cross- 
Complaint herein be dismissed and that plaintiff 
have such other and further relief as may be proper 
in the premises. 


Dated November 15, 1947. 


/s/ RUFUS G. POOLE, 
/s/ EK. C. MOORE, 
Attorneys for Plaintiff Waialua Agricultural Com- 
pany, Limited. 

I hereby certify that I served a copy of the fore- 
going Answer to Cross-Complaint upon the attor- 
nev for defendants, Richard Gladstein, by sending 
such copy to him on this date by registered mail, 
airmail, addressed to him at 240 Montgomery 
Street, San Francisco, California. 


/s/ RUFUS G. POOLE. 
November 15, 1947. 
[Endorsed]: Filed Nov. 19, 1947. [461] 


408 Waialua Agricultural Co., Ltd., vs. 
[litle of District Court and Cause. ] 


JOINT MOTION FOR SEPARATE TRIAL 
PURSUANT TO RULE 42(b) 


Plaintiff and defendants jointly move the court 
for an order directing a separate trial of the issues 
presented by Paragraph XI of the defendants 
Amended Answer and Cross-Complaint (counter 
claim) and plaintiff’s Answer (reply) to said Cross 
Complaint (counterclaim), and for a further orde 
directing that such separate trial take place subse 
quent to the determination by the court of the 
issues presented by plaintiff’s Complaint for de 
claratory judgment herein and defendants’ amende¢ 
answer thereto. It is respectfully submitted tha 
the allowance of this motion will further the con 
venience of both the plaintiff and defendants anc 
also the court, because the determination of the 
issues presented by the plaintiff’s complaint for de 
claratory judgment herein and defendants’ amendec 
answer thereto may render unnecessary or consid 
erably abbreviate the trial of the issues for whiel 
a separate trial is herein requested. The partie 
also respectfully call to the court’s attention tli 
fact that their respective counsel stipulated in ope 
cout on September 23, 1947, that the issues pre 
sented by defendants’ Cross-Complaint (counter 
claim) should not be tried until the court deter 
mined the issues presented [462] by the plaintiff’ 
Complaint for declaratory judgment herein and de 
fendants’ amended answer to said Complaint. 
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Wherefore, in furtherance of convenience to the 
parties and the court, plaintiff and defendants pray 
that the court order a separate trial of the issues 
presented by Paragraph XI of the defendants’ 
Amended Answer and Cross-Complaint (counter- 
¢laim) and plaintiff’s Answer (reply) to said Cross- 
‘Complaint (counterclaim), and further order that 
said separate trial take place subsequent to the de- 
termination by the court of the issues presented by 
plaintiff’s Complaint for declaratory judgment 
herein and defendants’ amended answer thereto. 

Dated Honolulu, T. H., this 22nd day of March, 
1948. 


| 


/s/ RUFUS G. POOLE, 
/s/ HK. C. MOORE, 
Attorneys for Plaintiff. 


/s/ RICHARD GLADSTEIN, 
/s/ MYER C. SYMONDS, 
Attorneys for Defendants. 


[Endorsed]: Filed March 22, 1948. [463] 


[Title of District Court and Cause. ] 


ORDER GRANTING JOINT MOTION 
FOR SEPARATE TRIAL 


A Joint Motion having been filed by plaintiff and 
defendants asking for an order directing a separate 
trial on certain issues herein, and the said motion 
having been presented to the court and the court 
having been fully advised, and good cause appear- 
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ing for the granting of said motion pursuant to 
Rule 42(b) of the Rules of Civil Procedure for the: 
District Courts of the United States, 

It Is Hereby Ordered that the said motion be: 
granted and the court hereby orders a separate 
trial of the issues presented by Paragraph XI of 
the defendants’ Amended Answer and Cross-Com- 
plaint (counterclaim) and plaintiff’s Answer (re- 
ply) to said Cross-Complaint (counterclaim) ; and 

It Is Further Ordered that said separate trial 
shall take place subsequent to the court’s deter- 
mination of the issues presented by plaintiff’s Com- 
plaint for declaratory judgment herein and defend- 
ants’ Amended Answer thereto. 


Dated Honolulu, T. H., this 22nd day of March, 
1948. 
/s/ D. E. METZGER, 
Judge of the United States District Court for the 
District of Hawaii. 


[Endorsed]: Filed March 22, 1948. [464] 


[Title of District Court and Cause. ] 
FINDINGS WITH CONCLUSIONS 


Arising from diverse view, such as to create an 
actual controversy, of the intent, meaning, and ap- 
plication of certain sections of the Fair Labor 
Standards Act of 1938, the plaintiff, as a fairly 
representative plantation of the sugar industry in 
Hawau, brought this action by agreement with col- 
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lective bargaining representatives of certain of its 
employees, praying for a declaratory judgment to 
determine its rights under the Act as an Employer, 
and the rights of the defendant-employees named, 
‘as well as all other of its employees engaged in 
iwork of a similar kind. The Court is satisfied, after 
examination, that it has jurisdiction to deal with 
this matter in a declaratory judgment, under Rule 
23(a), Federal Rules of Civil Procedure, and Sec- 
tion 24, as amended, and 274d of the Judicial Code. 
Tennessee Coal, Iron & Railroad, 321 U. S. 590; 
Jewell Ridge Coal Corporation, 325 U. S. 161. 

The plaintiff is one of the larger corporations in 
Hawaii engaged in nearly all the activities neces- 
sary to the production of raw sugar and molasses 
and the marketing of these commodities in the 
United States. Its cane goes to its own sugar mill 
and practically all of its raw sugar goes to the 
California-Hawaiian Refinery at Crockett, Califor- 
nia, for further processing and sale as refined 
sugar. 

In September, 1946, it employed in various work 
on its plantation property 1,144 persons; in years 
past the number of its employees was twice or more 
greater. During 1945 it produced 56,193 tons of 
raw sugar, being the third largest producer in 
Hawaii. Its farming and factory operations are 
carried on in the northwestern side of Oahu about 
thirty miles from Honolulu. It grows and harvests 
cane on about 9,660 acres of land owned and leased 
by it. The activities performed in the carrying on 
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of its entire business are quite numerous and di- 
verse. Among other things they include clearing 
and preparation of land, preparation and transpor- 
tation of seed, planting, cultivating, irrigating, fer- 
tilizing, spraying weeds with herbicides and cane 
with insecticides, harvesting, road and railroad 
building and maintenance, surveying, water devel- 
opment, ditching and ditch and flume tending and 
upkeep, fencing, reservoir operation and mainte- 
nance, water pump operations and pipe line main- 
tenance, machine installation, moving, and opera- 
tions of various kinds, as passenger conveyances, 
trucks, tractors, locomotives, bulldozers, grappling 
and loading cranes and others, railroad operations 
for various carrying purposes, stores, warehousing 
and offices, machine shops, service shops, welding 
shop, blacksmith shop, tinsmith shop, repair shops, 
electrical shop and the generating and distribution 
of electric current, carpenter shop, paint shop, 
plumbing shop, garage and automotive repairs, 
roundhouse, chemistry laboratory, concrete [466] 
products plant, stables, lumber yard, firewood gath- 
ering and distribution, weighing, unloading and 
washing cane, removal and distribution of refuse, 
milling and processing cane into sugar and mo- 
lasses, warehousing and loading sugar for ship- 
ment, handling bagasse and mill waste, repairs and 
upkeep of many structures, including electric lines, 
building and repairing dwelling houses of which 
the company owns 820, maintaining hespital, sani- 
tation work, garbage disposal, street cleaning, tree 
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‘pruning, recreation club houses, gymnasium and 
athletic fields upkeep, together with numerous other 
activities. 

' The quality of employees range from hoe-men 
and common laborers to highly trained artisans and 
mechanics, surveyors, engineers and technicians, 
with accountants, cashiers, statisticians, perscennel 
men, overseers, timekeepers and storekeepers. 

| The farming operations of the plantation are 
continuous the year around, various activities such 
as planting, cultivating or harvesting going on in 
different fields at the same time. Crops come to 
maturity in from twenty to twenty-four months in 
different fields, and this is all planned to coordi- 
nate with harvesting and milling operations which 
are suspended about three months each year. Mull 
operations are on a six-day a week basis and con- 
tinuous around the clock in three 8-hour shifts; 
several other activities are largely in two 8-hour 
shifts; depending on seasons. 

The main managerial business of the corporation 
is conducted through a plantation agency house in 
Sfonolulu where most of its officers and directors 
ave centered. The manager, residing on the plan- 
tation, is essentially a superintendent of plantation 
operations and he and his aides plan and direct the 
timing and coordination of all principal activities, 
other than those managed by Honolulu officers. 

The questions presented are: 

1. Are the employee-defendants, and all other 
emplovees similarly situated, ‘employed in agri- 
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culture’ as the term ‘‘agriculture’’ is defined in 
Section 3(b) of the Act, and therefore exempt from 
both the minimum wage and overtime provisions 
of the Act, as set forth in the exemption in See, 
13(a)(6) of the Act? 


2. If said employees are not so exempt, are any 
or all of them exempt from the overtime provisions 
throughout the year, or any part thereof, by virtue 
of Sec. 7(c) of the Act which provides that ‘‘in 
the case of an employer engaged ... in the proe- 
essing ... sugar cane... into sugar (but not 
refined sugar) or into syrup,”’ the overtime pro- 
visions of the Act (but not the minimum wage pro- 
visions) ‘‘shall not apply to his employees in any 
place of employment where he is so engaged ?”’ 


3. Are the employee-defendants, and those em- 
ployees similarly situated, when they are engaged 
in any one week exclusively in building, repairing 
or maintaining plantation houses or related domes- 
tic facilities, ‘‘engaged in commerce or in the pro- 
duction of goods for commerce’’ as the term ‘‘com- 
merce’ and ‘‘produced’’ are defined in Section 
3(b) and 3(j) of the Act? 


Sections and subsections of statutory provisions 
of the Act which are involved, are as follows: 

Section 3(b) ‘‘‘Commerce’ means trade, com- 
merce, transportation, transmission, or communica- 
tion among the several States or from any State 
to any place outside thereof.”’ 


Section 3(c) ‘‘ ‘State’ means any State of the 
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United States or the District of Columbia or any 
Territory or possession of the United States.”’ 

Section 3(f) ‘‘ ‘Agriculture’ includes farming in 
all its branches and among other things includes 
the cultivation and tillage of the soil, dairying, the 
production, cultivation, growing, and harvesting of 
any agricultural or horticultural commodities (in- 
eluding commodities defined as agricultural com- 
modities in Section 1141j(¢) of Title 12, as 
amended), the raising of livestock, bees, fur-bear- 
ing animals, or poultry, and any practices (includ- 
ing any forestry or lumbering operations) per- 
formed by a farmer or on a farm as an incident to 
or in conjunction with such farming operations, 
including preparation for market, delivery to stor- 
age or to market or to carriers for transportation 
to market.” 
 Seetion 3(]) *‘ ‘Produced’ means produced, manu- 
factured, mined, handled, or in any other manner 
worked on in any State; and for the purposes of 
this chapter an employee shall be deemed to have 
been engaged in the production of goods if such 
employee was employed in producing, manufactur- 
ing, mining, handling, transporting, or in any other 
manner working on such goods, or in any process 
or occupation necessary to the production thereof, 
in any State.”’ 

Section 6 provides for Minimum Wages to be paid 
to all employees engaged in commerce or in the 
production of goods for commerce. Minimum wages 
are not here in controversy. . 


{ 
} 
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Section 7(a) provides for Maximum Working 
Hours for employees who are engaged in commerce 
or in the production of goods for commerce, except 
as otherwise provided in this section, and sub-see- 
tion (c) of the said section provides, ‘‘in the case 
of an employer engaged in the first processing... 
of sugar beets, sugar beet molasses, sugar cane or 
maple sap into sugar (but not refined sugar) or into 
syrup, the provisions of sub-section (a) shall not 
apply to his employees in any place of employment 
where he is so engaged.’’ [469] 

Section 13(a), provides that Sections 6 and 7, as 
above, of the Act shall not apply with respect to, 
‘*(6) any employee employed in agriculture.” 

The contentions of the plaintiff are: 

‘‘a, That all the employee defendants, as well as 
all other employees of plaintiff similarly situated, 
are employees ‘employed in agriculture’ as the term 
‘agriculture’ is defined in Section 3(f) of the Act 
and that, therefore, all employees are exempt from 
the overtime provisions of the Act, 1.e., Section 
7(a), as provided by Section 13(a) (6) of the Act; 

‘‘h, That the employee-defendants and any other 
employees of plaintiff similarly situated, who are 
engaged in the transportation of sugar cane from 
the fields to the mill, the processing of sugar cane 
into raw sugar including the temporary storage and 
shipment of raw sugar, and their necessary and re- 
lated operations, are also exempt from the overtime 
provisions of the Act by virtue of Section 7 (¢) 
thereof, since they are employees in a place of em- 
ployment where their employer, i.e., the plaintiff, 1s 
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engaged in the ‘processing of ... sugar cane . 
into sugar (but not refined sugar) or into syrup 
.... In this connection plaintiff further contends 
that such exemption is applicable throughout the 
year, including the ‘off season’, and 

‘‘e. That the employee defendants, when they are 
repairing and maintaining the plantation houses and 
related domestic facilities, and all other employees 
‘of plaintiff when they are performing similar work 
are not ‘engaged in commerce or in the production 
of goods for commerce’ as the terms ‘commerce’ and 
*produced’ are defined in Sections 3(b) and 3()) of 
the Act, and therefore the provisions of the Act do 
not apply to said employees; but even if they [470] 
are so engaged, they are exempt from the overtime 
provisions of the Act by virtue of Section 13(a) (6) 
or of Section 7(¢).”’ 

The contentions of the defendants are: 

‘‘A. That none of the defendant-employees, nor 
other employees of plaintiff similarly situated, are 
exempt from the provisions of the Act by virtue 
of Sec. 18(a)(6) or Sec. 7(c), save as follows: 

(1) Such employees may be exempt under Sec. 
13(a)(6) during the work-weeks when they are 
engaged exclusively in work performed immedi- 
ately and directly in the cultivation and tillage of 
the soil, and the production, cultivation, growing, 
and harvesting of sugar cane. In this connection 
defendants contend that harvesting is completed imn- 
mediately upon the severance of the sugar cane from 
the earth so that where sugar cane is severed from 
the soil and thereafter placed into rail cars, even 
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though by the same machine or machine process, 
the placing of the cane into rail cars is not harvest- 
ing and is not exempt. 

(2) Such employees are exempt under Sec. 7(@) 
during the work-weeks when they are engaged ex- 
clusively in tasks and duties performed directly, 
immediately, and exclusively in connection with the 
processing of sugar cane. In this connection, de- 
fendants contend that the processing of sugar cane 
is commenced with the washing operation at the 
mill and is completed when the crystals of sugar 
are removed from machines into either bins or bags. 
Hence tasks performed by employees of plaintiff 
prior to the washing operation, as well as after the 
raw sugar is placed in bins or bags, are not exempt. 
Defendants further claim that none of plaintitf’s 
employees working in and about plaintiff’s mill are 
exempt under Sec. 7(c) during [471] the off-season 
referred to on page 32 et sequi of the Stipulation of 
Facts on file herein, or during work-weeks in the 
grinding season when they perform any work in 
and about the mill during the 24-hour shutdown 
period referred to on page 21, et sequi, of the Stipu- 
lation of Facts. 

‘‘B. That all of the employee-defendants and all 
other employees of the plaintiff who are similarly 
situated, including those engaged in the mainte- 
nance and repair of plaintiff’s dwelling houses and 
other facilities, are ‘engaged in commerce or in the 
production of goods for commerce’ within the mean- 
ing of Sec. 7(a) of the Act.”’ 


* * * * 
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_ When the burden is placed on a busy trial court 
so interpret singlehanded the true and full meaning 
of a complicated Act of Congress out of which im- 
gortant conflicting contentions have arisen, the 
judge is, quite naturally, in a difficult situation, 
garticularly where the matters involved are of grave 
mportance to a great industry and affect in a heavy 
legree the interests of a large number of working- 
nen, knowing as he does that other courts have 
ield divergent views as to some of its parts and 
shat his reasoning and findings will be placed for 
scrutiny and analysis before higher courts and 
sventually the highest court of the Nation. How- 
aver, the life of a trial judge seldom runs in still 
waters, and the best he can do is to give his best 
sfforts without wasting too much time in research 
ind refinements. 

At the beginning, I will say that in my opinion, 
oractically every person employed in the work of a 
sugar plantation in Hawaii is employed in ‘‘com- 
nerce’’ as it is defined and dealt with in the Fair 
Labor Standards Act. [472] The work, purpose, and 
4im of a sugar cane plantation is to produce the 
zreatest possible amount of high content cane at 
he least cost, and then extract, or have extracted, 
he greatest profitable amount of juice from it and 
urn it into raw sugar and molasses for further re- 
ining and marketing abroad, and in the case of 
dlaintiff, every person employed by it in further- 
ince of sugar production is, in such employment, 
an interlocking part of ‘‘commerce,’’ whether his 
smployment is in the fields, installing, operating or 
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repairing machineries, cleaning yards surrounding 
plantation labor houses, or checking finished ray 
into carrier conveyances, and irrespective 0} 
whether or not his work comes within the two ex 
empted classifications, ‘‘agriculture’’ or ‘process: 
ing’. He need not be working directly in the pro: 
duction of any ‘‘commerce’’ commodity, so long a: 
his occupation is specially necessary in the practice 
undertaken for its production. 

The first contention of the plaintiff, that all ot 
its employees are ‘‘employed in agriculture’’ as the 
term ‘‘agriculture’’ is defined in the Act, and are 
therefore exempt from the entire operations of the 
Act, would, of course, dispose of the case at once i 
adopted. I cannot possibly accept this as the intent 
and meaning of the law. 

In framing the definition of ‘‘agriculture’’ Con. 
gress made it broad enough to cover every opera. 
tion of preparing the soil and growing and harvest. 
ing sugar cane and, in the event it were marketed 
by the farmers, preparing and delivering it to mar- 
ket—everything incidental to ‘‘or in conjunction 
with such farming operations’’, but it certainly is 
clear that Congress did not mean nor desire this 
definition of ‘‘agriculture’’ to be construed to cover 
or include the ‘‘processing”’ of sugar cane into raw 
sugar; it would not have [473] done part of its 
work over again by formulating and enacting sub- 
section (c) in Section 7, exempting the ‘‘first pro- 
cessing’’ of sugar cane from the maximum working 
hours provisions of the Act if it had intended “‘agrt- 
culture’ to embrace this exemption. It is perfectly 
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slear that Congress considered processing as some- 
ching different from farm operations and not con- 
joint with it. 

It is also quite certain that in framing and en- 
acting the Fair Labor Standards Act, Congress had 
Jefinitely in mind the humanitarian view that the 
sime had come in American industrial affairs when 
workmen in interstate commerce transactions 
(which was as far as Congress could reach indus- 
try’s hours and wages in legislation) should receive 
a fair standard of wages and be required to work 
for that wage no longer than forty hours (after 
1941) each work-week. That this would add a bur- 
den on industry which, in all probability, would 
have to be passed on to the consumer was well 
known. Relief to workingmen was the overall con- 
sideration and purpose of the Act, as declared by 
the President, and as set forth in the ‘‘findings 
and declaration of policy’’ in Section 2 of the Act. 

In the case of A. H. Phillips, Inc., vs. Walling, 
324 U.S. 490, 493, Justice Murphy speaking for the 
court, said: 

“The Fair Labor Standards Act was designed ‘to 
extend the frontiers of social progress’ by ‘insuring 
to all our able-bodied working men and women a 
fair day’s pay for a fair day’s work’. Message of 
the President to Congress, May 24, 1934. Any ex- 
emption from such humanitarian and remedial 
legislation must therefore be narrowly construed, 
giving due regard to the plain meaning of statutory 
language and the intent of Congress. ‘To extend an 
exemption to other than those plainly and unmis- 
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takably within its terms and spirit is to abuse the 
interpretative process and to frustrate the an- 
nounced will of the people.’’ [474] 

Numerous courts and cases in dealing with the 
Act have emphasized that it is broad and compre- 
hensive, having the special purpose of covering all 
workmen in commerce or the production of goods 
for commerce—except those specifically and clearly 
exempted—and that its remedial purposes should be 
liberally construed and its exemptions to coverage 
should be narrowly construed; this is reiterated 
many times and in many cases. 

If we follow this concept, and I believe that to 
be the duty of the court, then it is plain that ‘‘agri- 
culture’, while it clearly includes farming im all 
its branches, several of which are enumerated in 
the Act’s definition, as well as ‘‘other things”’, not 
specified, and practices performed by a farmer or 
on a farm as an incident to or in conjunction with 
such farming operations, leaves a number of the 
operating acts and agencies of the plaintiff outside 
the definition of farming or ‘‘agriculture’’. My view 
is that the ‘‘other things’’ included in farming prac 
tices and incident to and in conjunction therewith, 


but not specified, were intended to cover the farm- 
ing practices that are applicable and incidental to 
situations that may arise in the development of 
various kinds of produce in agriculture, horticul- 
ture, stockraising, bees, nurseries, forestry, etc., such 
as spraying, fertilizing, irrigating, pruning, pollin- 
ating, grafting, fire or frost protections, milking, 
slaughtering, shearing, hide preservations, castrat- 
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mg, branding, and similar practices that appertain 
(0 particular branches of farming, nursery and 
ranching. [475] 


' It is conceivable from the theory advanced in 
plaintiff’s first contention, that if an agricultural 
anterprise becomes large enough to embrace within 
its ownership and management a number of dis- 
tinetively separate industrial operations which, 
when standing alone are indisputably covered by the 
Act, the exemptions given to it as a farm, would 
become applicable to all of its combined industrial 
dperations. I cannot follow this theory all the way, 
for its application could work a defeat of the 
humane purposes of the Act through an increasing 
growth of powerful industrial concerns in acquiring 
ownership and bringing under their management 
non-agricultural sources of supply, and thus sep- 
arating more and more workers from the wage and 
hours benefit of the Act and could even defeat ‘‘op- 
pressive child labor”’ provisions contained in it. 


| A number of sugar plantation corporations in 
Hawaii are rapidly expanding by amalgamation 
with others and growing larger in capital resources 
and operations. The president of Hawaiian Sugar 
Planters Association in his annual report a number 
of years ago made the following logical and frank 
statement, which was printed in local newspapers, 
as well as in the Congressional Record: 


‘‘As has been emphasized again and again, 
the primary function of our plantations is not 
to produce sugar, but to pay dividends.”’ 
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If the situation were one involving a group of 
farmers who grew and harvested cane, the cane be- 
ing transported by a railroad company or an inde- 
pendent trucking concern to a separately owned 
factory which processed it, plainly the agricultural 
exemption would be confined to the activities of the 
farmers. The transit activities of the railroad [476] 
company could in no way be said to come under the 
agricultural exemption, no more than could the 
operations of a fertilizer factory from which the 
farmers procured their needed fertilizer. Similarly, 
the factory operations would be wholly separate 
from agriculture. Assuming that the farmers, the 
carrier, the fertilizer factory and the milling com- 
pany united together, forming a corporation, and 
took title as a sugar plantation company, would it 
be entiled over all to the exemption intended for 
and given to the farmers? I do not think so; the 
substance of the situation is controlling, not its 
form, and the ownership and management of these 
several links that may be united together in the 
production of raw sugar and molasses does not seem 
of importance in construing the Act’s meaning of 
‘‘agriculture.’’ 

Plaintiff lays stress on the definition of the word 
‘“production’’ (See. 3(j)) and construes it to cover 
all forms and activities of transportation. I do not 
so construe the words ‘‘handling’’ and ‘‘transport- 
ing’’ as used in this Section. My opinion is that 
they refer to those operations in ‘‘agriculture,”’ 
such as are involved in this case, in planting seed, 
promoting growth, harvesting, assembling produce 


| 
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for carriage, and associated activities up to that 
point; and in “‘processing,’’ to the handling and 
transporting activities involved in getting the cane 
from the mill yard through the cleaning process, 
weighing it, and then into and through the mill 
and other processing operations to the point of 
shipment as raw sugar or molasses. True, some 
eases hold the meaning of both ‘‘agriculture’’ and 
‘“‘processing’’ to be restricted to much narrower 
activities than those above mentioned. We may 
never know with certainty the correct answers until 
the Supreme Court gives them. [477] 

The plaintiff contends that its employees who 
work in transporting cane from certain places in 
the fields to the mill are performing work essen- 
tially incidental to or in conjunction with a purely 
agricultural pursuit. A decision of the First Cir- 
euit Court of Appeals in Vives vs. Serralles, 145 F. 
2nd, 502, found distinctly different, holding that, 
in the facts of that case, from the point of concen- 
tration of sugar cane in the fields, through the 
transportation operations thereafter up to the mill 
itself, such transportation activities were incidental 
to the operations of the mill and not to agriculture. 
I cannot believe that either view is correct. The 
agricultural aspect terminates upon the harvesting 
and loading of the cane into cars for transport to 
the sugar factory. The train crews are not engaged 
in any act of producing sugar cane, nor in process- 
ing it into sugar merely because they are employed 
by the same company that employs the farm hands 
or processing crews, and Section 7(c) does not em- 
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brace activities which are ‘‘incidental’’ to or in 
conjunction with mill operations. It does not men- 
tion incidentals. In this section, the Congress ex- 
pressed its intention of exempting from the maxi- 
mum hours provision of the Act only those mill em- 
ployees engaged in processing cane into raw sugar 
or molasses. Railroad operation is a systematie 
business calling for the employment of skilled, ex- 
perienced men, trained to quick, keen preception 
(not farmhands or millhands) for handling locomo- 
tives and moving cars (not the goods in transit) and 
for the maintenance of roadbed, track and strue- 
tures, and roundhouse care and servicing of locomo- 
tives—all specialized technical work. It is as dif- 
ferent from farming or processing operations as 
day is to night. The nature of work [478] an em- 
ployee does, that is the thing that controls the 
question as to whether his work is within or without 
the protection of the Act, not the classification that 
his employer, whether farmer, manufacturer, or 
exporter, gives to the job. 


“‘In determining whether an employee is ex- 
empt from this chapter, the criterion is the 
character of work performed as disclosed by 
the record rather than the title of employee’s 
position.’? Walling vs. Snyder Min. Co., 66 F. 
Supp. 725. 


If a man is employed to drive a timbered tunnel 
into the earth he is employed as a miner, no matter 
if a farmer hires him, pays his wages, and the 
tunnel is on a farm, nor would it matter how need- 


: 
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ful the tunnel was to the economy or facility of 
the farmer’s business in connecting two divisions 
of his farming business; he could not be classed as 
an exempted farm employee, irrespective of 
whether his work was in or out of commerce. 

I consider mainline railroading as entirely apart 
from agriculture, as defined in the Act, even though 
‘the road may be owned by one engaged in agricul- 

ture and hauls nothing but agricultural produce 
produced by him, and this would apply to automo- 
tive trucking of produce for processing as well. 
About 462,500 tons of cane are handled on Waialua 
Plantation in a year—a very substantial transport 
operation, over many miles of trackage. 

If Congress had said that raw sugar production 
‘should be given an exemption from the operation 
of the Act, that would have been a different prop- 
osition; but the parts of the Act here dealt with 

exempts only agriculture or farming on one hand, 
and processing on the other. As an illustration: If 
‘lumber production were exempted, it would include 
logging and all forms of transportation and other 
operations necessary to the business up until the 
production of lumber. But if two factors only, 
that is, forestry, [479] including its harvestry and 
| its ‘‘preparation for market, delivery to storage or 
to market or to carriers for transportation to mar- 
_ket,’’ and lumber mill processing (but not surfac- 
ing or other refinements) were given different and 
Separate exemptions, then the transportation of the 
logs from the forest to the distant mill would be a 
separate activity, so distinct in its nature that we 
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could not extend the reach of either forestry or 
milling exemptions to encompass it. 

In my opinion, all employees who are employed 
in or on the roadbed, tracks, structures, cars and 
locomotives of plaintiffs’ railroad system, including 
round house and rolling stock, repair and building 
shops, and flagmen, watchmen and dispatchers, are 
covered by the Act. Further, I believe that where 
automotive trucks are substituted for locomotives 
and cars in carrying plantation freight, their op- 
erators likewise, with their upkeep crews, are 
covered. 

As to the portable tracks for getting loaded cane 
cars in and out of the fields for loading and back 
to the reach of locomotives, as described in this 
case, my opinion is that the laying and shifting 
of these sectional tracks and the loading and moy- 
ing, by hand, horse or tractor of cane cars placed 
upon them is a part of the harvesting operation and 
the assembling of the harvested crop at centralized 
points ready for transportation, and is therefore 
incidental to cane farming. Certainly all the ordi- 
nary field operations, pertaining to the growing and 
harvesting of a cane crop, come within the exemp- 
tions given to farming, and this is such a field 
operation. Also, the picking up and reloading by 
field employees of cane stalks which have fallen 
from cars between the fields and mill, I consider a 
part of harvesting. [480] 

Good argument, supported by authorities, has 
been advaneed by derendants that these operations 
performed on laying and shifting portable tracks 
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‘and the moving of cars over them are not covered 
by any exemption, as they are neither agricultural 
or processing work, but performed by separate 
‘gangs of men who are specialized and work at noth- 
‘ing else during harvesting seasons, touching neither 
‘farming, harvesting or processing. This presents 
a close question, however, my reasoning dictates 
that this work being necessary to and closely re- 
lated to harvesting and loading, in positioning and 
spotting empty cars in the fields and then getting 
them off the tillable fields, back to points where 
they can be reached by locomotives operating on 
the mainline, is, under practices long established 
and prevailing on plaintiff’s plantations, an essen- 
tial part of harvesting. 

We now come to the mill or factory operations, 
which are exempted as to hours, but not as to wages, 
to consider how far this exemption was intended to 
reach. 

Congress was clearly aware of the fact that har- 
vested crops and many horticultural and farm 
produce, including sugar cane, are subject to rapid 
deterioration and perishment, and, from discussions 
at Congressional hearings, it appears that a num- 
ber of members of Congress were unquestionably 
acquainted with sugar cane and suger beet farming 
as practiced in their sections of the country where 
such crops are seasonal and often come to the proc- 
essing plants from numerous producers whose har- 
vesting operations and transporting facilities may 
be not fully coordinated with milling operations. It 
is plain that in sympathy with the problems of this 
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class of seasonable crop farmers and processors, 
and in publie interest as to sugar consumers, which 
includes practically every household of the nation, 
Congress felt not only justified but eager to relieve 
them and all other perishable crop processors [481] 
of the burden of overtime wages (for fourteen 
weeks of each year, as to other farm produce proe- 
essors) to employees in any place of employment 
where they are engaged in the operation of ‘‘first 
processing’’. 

We have seen that this exemption to ‘‘proces- 
sors’? is separate and distinct from the exemption 
given to ‘‘agriculture’’; it is a lesser and limited 
exemption. How far does it reach outside of the 
processing plant, or mill, in the case of sugar, if 
any distance? My opinion is that the Act was in- 
tended to reach the produce to be dealt with after 
it is brought alongside its unloading platforms or 
delivered to it in its storage yard in which it has 
its own facilities, by gravity and mechanical trac 
tion, for bringing it into actual processing opera- 
tions. 

From there on, Section 7(c) of the Act clearly 
exempts all acts that are involved in processing the 
cane into raw sugar, and I hold that this includes 
weighing, cleaning, crushing, juice treatments, erys- 
tallizing, and the bagging of the product and the 
removal of it from bagging and sewing machines 
and depositing it in an adjacent warehouse, bins, 
tanks, or directly into cars or trucks, if immedi- 
ately available alongside the bagging room, for 
shipment. With these several operations through 
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the factory the processing is begun and finished in 
he place where the processor is so engaged. Place 
vhere ‘processing is carried on, conveys to my mind 
i meaning of the entire operating plant devoted to 
yrocessing usage, whether within a building or open 
yard, and whether work there performed is me- 
shanical or manual. 

| Evidence and argument discloses that in the 
soiuler room, attached to the factory, steam is pro- 
luced by burning bagasse, also fuel oil, under boil- 
rs and that part of this steam is used in engine 
s0wer in driving the mill and otherwise in process- 
ng operations, and that part of it is used [482] to 
renerate electricity in a separate building, some of 
which electricity is used in the mill and mill yard, 
is well as in the fields, and some in lighting em- 
nloyees’ houses, offices, and for various domestic, 
-ecreational, and other purposes; occasionally small 
surplus amounts are sold to a public utility com- 
yany. This usage raises a question as to whether 
wr not the boiler room operations are exempt from 
he operations of the Act. 

In the administration of the Act the Administra- 
‘or, whose powers and duties are provided in the 
Act, has had the necessary duty from the beginning 
ind from time to time of interpreting the Act. In 
in Administrative Interpretative Bulletin No. 14, 
which was put in evidence, the statement is made 
nm paragraph 23(a): 

“Tt is our opinion, therefore, that only the em- 
ployees who perform the operations that are so 
closely associated thereto that they cannot be seg- 
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regated for practical purposes, and whose work i: 
also controlled by the irregular movement of com. 
modities into the establishment, are covered by thi 
exemption. For example, in the ordinary case 
none of the employees in a department separat 
from the department in which the exempt opera 
tions are performed will be exempt.’’ 

And in Paragraph 18 of this Bulletin we find th 
following: 

‘‘Operations performed on bagasse, such as remoy 
ing same from the sugar mill, baling and compress 
ing, are not included in the exemption, since suel 
operations do not constitute the ‘processing of . . 
sugar cane’ and further such operations do not re 
sult in sugar or syrup. The exemption, it should be 
noted, is hmited to the processing of sugar can 
MiMtersueir 2 OF Ml syrlip. | 

While it is true that administrative interpreta 
tions are not necessarily binding on courts, al 
courts agree that they are entitled to careful con 
sideration and weight, particularly if they have hac 
controlling effect for a considerable length of time 
So far as I have been able to find, the above citec 
interpretation has not been discarded [483] by an) 
court, but was affirmed in Shain vs. Armour & Co. 
50 F. Supp. 907, and Walling vs. Bridgeman-Rus: 
sell Co., 2 Wage & Hour Cases, 785-790—this rule 1 
not inconsistent with the manifest intention and¢ 
spirit of the Act and was clearly for the purpose 
of suppressing mischief and promoting the remedy. 

It is my opinion that the rule is sound, that where 
an employee in commerce is assigned to perform, 
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na given work-week, some work which is exempt 
ind some which is not exempt, all of that particu- 
ar employee’s activities for the entire week are 
ntitled to the protection of the Act. The work- 
veck is the basis for measuring maximum hours 
time in Section 7 and, if no basis were adopted, 
here would be uncertain protection to employees in 
nany conceivable cases. I therefore hold that em- 
jloyees in and about the boiler room who work in 
supplying fuel to the boilers, and those who tend 
the engines, dynamos, and other machinery and 
equipment used to generate and transmit electricity, 
are covered by the Act, whether they are in or out- 
side the mill buildings. 

This rule applies to and brings within the full 
srotection and benefits of the Act every plantation 
mployee of the plaintiff who works any part of 
ny work-week in employment that is not exempted 
vy either the agriculture or processing exemptions. 
In making this clearer, I will say that if an em- 
jloyee works part of a work-week in farming in 
he fields or in processing and the remainder of the 
vork-week in employment not incident to or in con- 
junction with field farming work or directly and 
sxxclusively connected with processing operations, he 
s covered by the Act for the full work-week; if he 
works the entire week in either or both farming and 
processing, he is not covered, as the employer in 
ooth activities is exempt. [484] 

Now, as to ‘‘off-season’’ work, in the processing 
plant and elsewhere. If we are to follow the strict 
construction rule as to exemptions, and I believe it 
mcumbent on me to do so as, so far as I can find, 
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a preponderance of other courts do, then it is clear, 
in this case, that there is no processing during the 
time the processing plant is shut down—other than 
oceasional drying of small amounts of low grade 
sugar called massecuite and the processing which 
nature performs in the crystalizers and on heavy 
molasses in settling tanks. 

It matters not whether the processing operations 
are discontinued for a day or three months so long 
as there is a complete shutdown or suspension of 
processing. However, it is my opinion that a halt 
in some operations on account of breakdown of 
machinery or other gear or service, so long as any 
mechanical or manual processing operations are in 
action and the operating staff is in part working 
or standing by waiting for repairs or adjustments 
to be made, is not a discontinuance of processing, 
unless and until workmen in the essential factors 
of processing are released from those duties. 

I am aware that all authorities do not agree with 
this view as to shutdowns, one or two believing that 
seasonal cleanups and repairs, even new machinery 
installations, are an essential part of processing, 
but my opinion is that this strains the meaning of 
processing and could carry it into a great variety 
of capital expenditures and side lines. Getting 
ready to process is not processing, nor is cleaning 
up after the processing is done. The employee, as 
well as the employer, must, at the time, be ‘‘en- 
gaged’’ in the processing to bring into operation 
the exemptions; it is not enough that the emplover 
be merely established in the business of processing. 
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- T lean strongly to the view expressed by the dis- 
‘trict judge on the ground in the Puerto Rican case 
of Mainsonet vs. Central Coloso, Inc., 2 Wage & 
Hours Cases, 753, wherein the court said: 

“The primary purpose of the exemption in ques- 
‘tion is to permit the employment of persons in 
‘seasonal industries, particularly where perishable 
‘commodities such as sugar cane is concerned, with- 
‘out the hardship of paying overtime * * *. But 
this situation does not obtain during the dead sea- 
‘son. ‘There is no similar reason why emplovees 
should work more than 40 hours in ‘construction 
land repair work and preparation of the mill for 
the coming grinding season (azfra).’ ”’ 

In the McComb vs. Consolidated Fisheries Co., 
ease cited by plaintiff, it appears that the court’s 
judgment was swayed by the view that there was 
no shutdown season in that case, as processing con- 
tinued daily and some 200 tons of fish scrap were 
processed during the time that no additional fish 
‘were brought into the plant. 
| # *% * * 

Both parties stipulated orally in the trial and 
have since done so in writing, praying for a special 
hearing on the status of each one of the employee- 
defendants whose work is discussed in the plead- 
‘Ings and voluminous stipulations. 

— Tnasmuch as all parties seek declaratory guid- 
ance from the court in respect to future activities 
and pay practices, as well as a determination of 
past liability, it seems appropriate, if not incum- 
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bent upon the court, to say again and indicate at. 
random a few situations which would call for ap- 
plication of the rule that commingling the work of: 
employees in exempt activities with activities that: 
are not exempt under the law, brings all activities 
of that employee, within any work-week, under 
coverage of the Act. [486] 

The burden of proof is upon the plaintiff to show. 
that an employee comes within the exemptions.. 
Bowie vs. Gonzalez, 117 F’. 2d 11, and ‘‘the exemp-: 
tions must be strictly construed in order to secure 
* * * liberality of coverage.’’ 

On this basis of understanding the parties should: 
be able to arrive at an agreement as to each em-! 
plovee without further trial. 

Illustrations, which are merely indicative: 

Timekeepers whose duties include keeping time 
for both covered and exempt workers are, in any 
work week in which their work is thus dual, coy- 
ered for the entire week; the same is true of ware- 
housemen and material clerks whose business it is 
to dispense or account for repair parts or mate- 
rials and supplies to both exempt and covered 
workers; laborers who load stones on conveyances 
in the fields are covered by the law if such mate- 
rial is to be used for structural building or repair 
work other than the conservation of the fields or 
farm lands; likewise, machinists in the mill who at 
times perform work for use outside the mill are 
controlled by the work they perform in any work- 
week, and artisans, mechanics, and laborers 
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throughout the entire piantation organization are 
covered, unless in any workweek their employment 
as wholly and strictly within the exemption given 
to agriculture or processing as these operations are 
‘circumscribed by interpretations hereinabove, set 
‘forth. 

If the parties are unable to adjust their dif- 
‘ferences and if further trial is desired on points 
that are considered to be in controversy, which 
are at issue [487] in the pleadings, and which are 
not dealt with herein, or, if either party desires 
further findings and shall present the same by 
Motion to the court within thirty days, the same 
will be given consideration and hearing at a time 
to be fixed by the court. 


Dated at Honolulu, Hawaii, April 8, 1948. 


/s/ D. BE. METZGER, 
Judge, U. S. District Court, District of Hawaii. 


| [Endorsed]: Filed April 8, 1948. [488] 
| 


or 


[Title of District Court and Cause.] 


| MOTION FOR ORDER DIRECTING ENTRY 
| OF FINAL JUDGMENT 


Come Now the defendants above named by and 
‘through their attorney of record, Richard Glad- 
stein, Hsq., and move the above entitled court for 
an order directing entry of final judgment in the 
above entitled action, and present herewith a Judg- 
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ment for the approval of the above entitled court, 
and pray that the court make its order for the 
entry of said Judgment in the above entitled action. 


Dated May 18, 1948. 


/s/ RICHARD GLADSTEIN, 
Attorney for Defendants. 


Receipt of copies of the foregoing Motion, and 
of the Order and Judgment referred to herein, is. 


hereby acknowledged, and the notice of time and_ 
place for the presentation of the foregoing Motion 
is hereby waived. 


Dated May 13, 1948. 


/s/ RUFUS G. POOLE, 
Attorney for Plaintiff. 


[Endorsed]: Filed May 22, 1948. [490] 


[Title of District Court and Cause. ] 


ORDER DIRECTING ENTRY OF FINAL 
JUDGMENT 


The Court, having heard the parties, being fully 
advised, and good cause appearing therefor, pur- 
suant to Rule 54(b), as amended, of the Federal 
Rules of Civil Procedure, hereby expressly directs 
the entry of final judgmnt in the form approved 
this day, on the issues raised by the Complaint 
herein, prior to the adjudication of the issues pre- 
sented by Paragraph XI of defendants’ Amended 
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! 

Answer and Cross-Complaint (counterclaim) and 
plaintiff’s Answer (reply) to said Cross-Complaint 
(counterclaim), which issues are referred to in the 
Order Granting Joint Motion for Separate Trial 
entered herein on March 22, 1948, and hereby ex- 
pressly determines that there is no just reason for 
delay in the entry of the foregoing final judgment. 
_ The judgment hereby directed to be entered is 
upon less than all of the claims presented in this 
action, to the extent that the claims presented by 
Paragraph XI of defendants’ Amended Answer 
and Cross-Complaint (counterclaim) and plaintiff’s 
Answer (reply) to said Cross-Complaint (counter- 
claim) are not [492] hereby adjudicated. The trial 
of said claims not herein adjudicated shall be held 
separately at a future date, and a separate judg- 
ment shall be rendered thereon. The judgment 
hereby ordered to be entered shall not terminate 
this action as to those claims which are hereinabove 
reserved for future trial. 


Dated May 22, 1948. 


/s/ DELBERT E. METZGER, 
Judge, United States District Court for the Dis- 
trict of Hawaii. 


[Endorsed]: Filed May 22, 1948. [493] 
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In the United States District Court for the 
Territory of Hawai 


Civil No. 787 


WAIALUA AGRICULTURAL COMPANY, 
LIMITED, 
Plaintiff, 
VS. 


CIRACO MANEJA, et al., 
Defendants. 


DECLARATORY JUDGMENT 


The above cause having come on for hearing on- 
September 18, 19, 22 and 23, 1947, the parties being | 
represented in court by their respective counsel, . 
and evidence, both oral and documentary, having 
been introduced, and the court, after the filing of 
briefs on behalf of the respective parties, having 
on April 8, 1948, rendered its ‘Findings With Con- 
clusions’’ herein, 

Now, Therefore, It Is Hereby Adjudged, Decreed | 
and Declared as follows: 

Parte 

iach and every activity described in the Com- 
plaint and the Stipulation of the Facts submitted 
by the parties and on file herein when performed 
by any defendant employee or by [495] any other 
employee of plaintiff similarly situated, constitutes 
an engagement in commerce or in the production 
of goods for commerce within the meaning of See- 
tion 7(a) of the Fair Labor Standards Act of 1938 ° 


/ 
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(hereinafter called the Act), and, by reason thereof 
all of the employee defendants, and those employees 
similarly situated, are ‘‘engaged in commerce or in 
the production of goods for commerce’’ as_ the 
terms ‘‘commerce’’ and ‘‘produced’’ are defined in 
Sections 3(b) and 3(j) of the Act. 
| Part II. 

The following described activities, and all other 
activities performed in the cane fields of the plain- 
tiff which are of a similar character to those listed 


in this Part, when performed by any defendant 
employee or by any other employee of plaintiff 
isimilarly situated, come within the exemption from 
the provisions of Section 7(a) of the Act provided 
by Section 13(a)(6) thereof: 


AGRICULTURAL ACTIVITIES 


1. The preparation of plaintiff’s cane fields for 
planting and the planting, ratooning, cultivating, 
weeding and fertilizing of such fields. . 
, 2. The spraying of plaintiff’s cane fields with 
‘Insecticides or herbicides. 


| 3. The hauling of stones from plaintiff’s cane 
fields except where the stones are to be used for 


structural or building purposes. 


4, The spreading of irrigation water on pleain- 
‘tiff’s cane fields and the operation of its irrigation 
controls. 

do. The laying, moving or removing of plaintiff’s 
field irrigation flume. 

6. The patrolling of irrigation ditch lines, the 
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cleaning or weeding of irrigation reservoirs and 
urigation [496] and drainage ditches and tunnels, 

7. The grading of plaintiff’s cane fields in con- 
nection with the irrigation and drainage thereof; 
and the filling of holes, gulches and ditches in such 
fields. 

8. The harvesting on the plantation of plain- 
tiff’s sugar cane fields, including all activities and 
operations performed in such fields in connection 
with such harvesting operations, up to the point 
where the cane is severed from the ground and 
loaded into conveyances, except that where the cane 
is loaded into a rail car the exemption provided by 
Section 13(a)(6) of the Act shall continue until 
such car is hauled from the field and reaches the 
main line of plaintiff’s railroad. 

9. The picking up and reloading by field em- 
ployees of plaintiff of cane stalks which fall from 
rail cars or trucks between plaintiff’s fields and 
plaintiff’s mull. 

10. The performance of emergency repairs on 
plaintiff’s agricultural equipment, implements or 
machinery in the fields, but this shall not include 
overhauling or general repair. 

ll. The keeping of time of plaintiff’s field work- 
ers whose activities are exempt under Section 13 
(a)(6) of the Act as herein set forth. 

Parts Pe 

Except as provided in Part IV hereof, the fol- 
lowing described activities, and all other activities: 
performed in and about plaintiff’s mill buildimg 
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which are of a similar character to those listed in 
this Part, when performed by any defendant em- 
ploye or by any other employee of plaintiff simi- 
larly situated, come within the exemption from the 
provisions of [497] Section 7(a) of the Act pro- 
vided by Section 7(c) thereof but not within the 
exemption provided by Section 13(a)(6) thereof: 
SUGAR CANE PROCESSING ACTIVITIES 
J. The drawing of the rail cars into the cleaning 
plant of plaintiff’s mill, the uneoupling of such 
cars at the cane carrier, the weighing of the cane, 
and the unloading of such cane into the cane car- 
'rier and the removal of the empty cars from the 
cane cleaning plant to the mill yard, and all work 
performed in the cleaning plant in connection 
‘therewith. 
_ 2. The operation of any and all equipment, ma- 
chinery and facilities in the cleaning and crushing 
of cane, clarifying and crystalizing of sugar juices, 
bagging of the raw sugar, removing it from the 
bagging and weighing machines in plaintiff’s mill 
and the depositing of the raw sugar or molasses 
into adjacent warehouses, bins or tanks, or directly 
into trucks or rail cars for shipment, and the re- 
pairing, cleaning and otherwise maintaining of 
such equipment, machinery and facilities when per- 
formed in the mill building proper and while cane 
processing operations are actually being conducted 
or during breakdowns with the operating staff of 
plaintiff standing by waiting for the repairs to be 
completed. The exemption provided for in this 
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paragraph shall not apply at any time however to 
the operation, repairing, cleaning or maintaining of 
equipment, machinery and facilities used by the 
plaintiff in its mill to burn bagasse or fuel oil or 
to produce steam or to generate or distribute elec- 
GN 

3. The erection of scaffolding in plaintiff’s mill 
during breakdowns, with the operating staff of 
plaintiff standing [498] by waiting for repairs to 
be completed. 

4. ‘The performance of clerical work on the plan- 
tation in connection with plaintiff’s cane processing 
activities where such work is performed in the mill 
building proper and during actual processing op- 
erations or during breakdowns with the operating 
staff standing by waiting for the repairs to be com- 
pleted. 

Part IV. 

No activity is exempt by virtue of Section 7(¢) 
if performed when the mechanical or manual 
processing operations of the plaintiff are actually 
suspended or discontinued for weekend cleaning or 
repairs or for plaintiff’s off-season. 

Part V. 

All activities performed by any defendant em- 
plovee or by any other employee of plaintiff simi- 
larly situated, other than those heretofore deseribed 
in Part TI and III of this Judgment, supra, are 
not within the exemption from the provisions of 
Section 7(a) of the Act provided by either Section 
13(a)(6) or Section 7(c) thereof. 
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Bart VT. 

If any work week in which any defendant em- 
ployee or any other employee similarly situated 
engages in an activity which is exempt from the 
provisions of Section 7(a) of the Act by virtue of 
either Section 13(a)(6) or Section 7(c) and also in 
an activity which is not so exempt, said employce 
is not exempt [499] for that work week from the 
provisions of Section 7(a) of the Act by virtue of 
either Section 13(a)(6) or Section 7(e). 

art. Ville 

| In any work week in which any defendant em- 
ployee or any other employee similarly situated en- 
gages in activities, some of which are exempt from 
the provisions of Section 7(a) of the Act by virtue 
of Section 13(a)(6) and the remainder of which 
are so exempt by virtue of Section 7(c), said em- 
plovee is exempt for that work week from the pro- 
visions of Section 7(a) of the Act. 


Dated May 22, 1948, 


| /s/ WM. F. THOMPSON, JR., 
Clerk, United States District Court for the District 


of Hawaii. 


The Court hereby approves the form of the fore- 
going final judgment and directs that it be entered 


: /s/ DELBERT E. METZGER, 
Judge, United States District Court for the Dis- 
trict of Hawaii. 


[Endorsed]: Filed May 22, 1948. [500] 
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[Title of District Court and Cause.] 
NOTICE OF APPEAL 


Notice is hereby given that Waialua Agricultural| 
Company, Ltd., plaintiff above named, hereby ap- 
peals to the Circuit Court of Appeals for the Ninth 
Circuit from Parts I, III, IV, V and VI of the 
final judgment entered in this action on May 22,. 
1948. 


Dated Honolulu, T. H., May 24th, 1948. 


/s/ RUFUS G. POOLH, 
/s/ HE. C. MOORE, 
Attorneys for Plaintiff. 


[Endorsed]: Filed May 24, 1948. [502] 


[Title of District Court and Cause. ] 
STIPULATION AS TO RECORD ON APPEAL 


It is hereby stipulated by the attorneys for the 
parties hereto that the following shall constitute 
the transcript of record on appeal: 

1. Complaint, together with attached Exhibits A, 
B, C, D, E, F, G, H and I—filed April 9, 1947. 

2. Amendment of Complaint—filed July 18, 
1947. 

3. Answer to Complaint—filed September 12, 
1937 at 3 o’clock and 50 minutes. 

4, Stipulation of Facts—filed September 12, 
1947 at 3 o’clock and 55 minutes. (As Exhibits A, 
B, C, D, E, F, G, H and I attached to Stipulation 
of Facts are identical to similarly lettered exhibits 
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ittached to Complaint and hereinabove designated, 
hey shall be omitted from the copy of said Stipu- 
ation of Facts.) 


5. Copy of Transcript of Proceedings in subject 
vase held in above named Court on September 18, 
9, 22 and 23, 1947, filed with the District Court 
ierewith, and defendants’ Exhibits numbered 1, 2, 
>and 4, respectively, introduced in evidence in such 
yroceedings. [504] 


6. Amended Answer and _  Cross-Complaint 
‘Counterclaim]—filed November 3, 1947. 


7. Answer [Reply] to Cross-Complaint [Coun- 
erclaim |—filed November 19, 1947. 

8. Joint Motion for Separate Trial pursuant to 
tule 42(b) of issues raised by defendants’ Amend- 
sd Answer and Cross-Complaint [Counterclaim] 
md plaintiff’s Answer [Reply] thereto—filed 
March 22, 1948. 

9. Order Granting Joint Motion for Separate 
Crial—Marech 22, 1948. 

10. Findings with Conclusions of District Court 
Baled April 8, 1948. 
11. Motion Requesting Order Directing Entry 
ot Final Judgment—filed May 22, 1948. 

I. 12. Order Directing Entry of Final J udgment 
—filed May 22, 1948. 

13. Judgment of District Court—filed May 22, 
1948. 

14. Notice of Appeal by Plaintiff—filed May 24, 
1948. 
| 
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15. Notice of Cross-Appeal by Defendants—filed 
May 25, 1948. 

16. This Stipulation as to Record on Appeal— 
filed May 25, 1948. 

Dated: Honolulu, T. H., 25th day of May, 1948. 


/s/ RUFUS G. POOLE, 
/s/ EK. C. MOORE, 
Attorneys for Plaintiff. 


/s/ RICHARD GLADSTEIN, 
Attorney for Defendants. 


[Endorsed]: Filed May 25, 1948. [505] 


[Title of District Court and Cause. ] 


NOTICE OF CROSS-APPEAL TO CIRCUIT 
COURT OF APPEALS FROM PART OF 
JUDGMENT : 


Please take notice that the defendants above 
named hereby cross-appeal to the Cireuit Court of: 
Appeals for the Ninth Circuit from the following’ 
portions only of the judgment entered in the above 
entitled action on May 22, 1948: 

1. From so much of Part II thereof as grants 
to plaintiff an exemption from Section 7 (a) of the 
Fair Labor Standards Act in respect of certain 
activities which are not performed directly, proxi- 
mately and immediately in and upon the actual pro-, 
duction of sugar cane. 

2. From so much thereof as grants to plaintiff | 
an exemption from Section 7 (a) of the said Act 
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in respect of certain activities which are not per- 
formed directly, proximately and immediately in 
and upon the transforming of sugar cane into un- 
refined sugar. 


Dated: Honolulu, T. H., May 25, 1948. 


/s/ RICHARD GLADSTEIN, 
Attorney for defendants. 


[Endorsed]: Filed May 25, 1948. [507] 


[Title of District Court and Cause. ] 


AMENDMENT TO AND CORRECTION OF 
NOTICE OF CROSS-APPEAL, AND 
AMENDED NOTICE OF 

CROSS-APPEAL 


Notice is hereby given that, through inadvertence 
and mistake, the notice of cross-appeal heretofore 
filed herein did omit, from paragraph numbered 2, 
the phrase ‘‘of Part ITI,’’ which phrase should 
appear immediately after the words ‘‘From so 
much.’’ 

Notice is further hereby given that the defend- 
ants do hereby amend and correct the said notice 
of cross-appeal by inserting the said omitted phrase 
at the place indicated as above. As so amended and 
erected, the said Notice shall read as follows: 

The defendants cross-appeal to the Circuit Court 
for the Ninth Circuit from the following portions 
only of the judgment entered in the above entitled 
action on May 22, 1948: 
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1. From so much of Part IT thereof as grants 
to plaintiff an exemption from Section 7 (a) of the: 
[512] Fair Labor Standards Act in respect of cer- 
tain activities which are not performed directly, 
proximately and immediately in and upon the ac 
tual production of sugar cane. 

2. From so much of Part III thereof as grants. 
to plaintiff an exemption from Section 7 (a) of the: 
said Act in respect of certain activities which are 
not performed directly, proximately and immedi- 
ately in and upon the transforming of sugar cane: 


into unrefined sugar. 
Dated: Honolulu, T. H., May 26, 1948. 


/s/ RICHARD GLADSTEIN, 
Attorney for Defendants. 


[Endorsed]: Filed May 26, 1948. [513] 


ee 


[Title of District Court and Cause.] 


STIPULATION TO ENLARGE RECORD ON 
APPEAL 


It is hereby stipulated by the attorneys for the 
parties hereto that the following documents shall 
be added and become a part of the transcript of 
record on appeal herein: 

1. Amendment To and Correction of Notice of 
Cross-Appeal, and Amended Notice of Cross-Ap- 
peal—filed May 26, 1948. 
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2. Stipulation to Enlarge Record on Appeal— 
filed May 26, 1948. 
Dated: Honolulu, T. H., this 26th day of May, 
1948. 
/s/ RUFUS G. POOLE, 
/s/ E. C. MOORE, 
Attorneys for Plaintiff. 
/s/ RICHARD GLADSTEIN, 
Attorney for Defendants. 


[Endorsed]: Filed May 26, 1948. [515] 


{Title of District Court and Cause. ] 
| CLERK’S CERTIFICATE 
United States of America, 


District of Hawaii—ss: 


I, Wm. F. Thompson, Jr., Clerk of the United 
States District Court for the District of Hawaii, 
do hereby certify the foregoing pages numbered 1 
to 519 inclusive, to be a true and complete trans- 
eript of the record and proceedings had in said 
court in the above-entitled cause, as the same re- 
mains of record and on file in my office, and that 
the costs of the foregoing transcript of record are 
$31.70 and that said amount has been paid to me 
by the appellant. 

In Witness Whereof, I have hereunto set my 
hand and affixed the seal of said District Court, this 
oth day of June, 1948. 


(Seal) /3/ WM. F. THOMPSON, JR., 
Clerk, United States District Court, District of 
Hawaii. 
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[Endorsed]: No. 11952. United States Circuit 
Court of Appeals for the Ninth Circuit. Waialua 
Agricultural Company, Limited, a corporation, Ap- 
pellant, vs. Ciraco Maneja, et al., Appellees. Cuiraco 
Maneja, et al., Appellants, vs. Waialua Agricultural 
Company, Limited, a corporation, Appellee. Trans- 
eript of Record. Upon Appeal from the District 
Court of the United States for the Territory of 
Hawaii. 

Filed June 8, 1948. 


/s/ PAUL P. O’BRIEN, 
Clerk of the United States Circuit Court of Ap- 
peals for the Ninth Circuit. 


In the United States Circuit Court of Appeals for: 
the Ninth Circuit 


No. 11952 


WALIALUA AGRICULTURAL COMPANY, 
LIMITED, | 


Appellant, 
v. 
CIRACO MANEJA, et al., 
Appellees ; 
and 
CIRACO MANEJA, et al., 
Appellants, — 


VE 
WATALUA AGRICULTURAL COMPANY, 
LIMITED, 


Appellee. 
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STATEMENT OF POINTS TO BE RELIED 
UPON ON APPEAL 


The appellant, Waialua Agricultural Company, 
Limited, intends to rely upon the following points 
in its appeal from the judgment of the United 
States District Court for the District of Hawaii 
entered in this action on May 22, 1948: 

I 

The District Court erred in holding or failing to 

101d as follows: 
1. In holding that each and every defendant em- 
dloyee and any other employee of plaintiff similarly 
situated are “‘engaged in commerce or in the pro- 
Juction of goods for commerce”’ as the terms ‘‘com- 
merce’ and ‘‘produced”’ are defined in Sections 
3(b) and 3(j) of the Fair Labor Standards Act of 
[938 (hereinafter called the ‘‘Act’’), when they are 
amployed in the following activities: 

(a) The building, repair and maintenance in 
plaintiff’s plantation villages, of dwelling houses, 
and of all facilities, equipment and installations 
therein ; 

(b) The repair and maintenance of recreational 
buildings, structures and athletic fields in the plan- 
tation villages and of the various facilities, equip- 
ment and installations therein; 

(c) The repair, maintenance and cleaning of 
streets, roads, yards and other areas located in and 
about plaintiff’s plantation villages, including the 
pruning of shade trees; 

(d) The operation, repair and maintenance of 
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sewage and sanitation facilities in and for planta- 
tion villages; 

(e) The furnishing of water to the residents of 
plaintiff’s plantation villages and the repair and 
maintenance of all equipment and facilities used 
therefor ; 

(f) The cutting of firewood from wooded areas 
on plaintiff’s plantation to supply fuel to plaintift’s 
employees living on the plantation; 

(g) The keeping of records of the constructior 
and repair work performed on plaintiff’s planta: 
tion dwelling houses and recreational buildings ané 
grounds; 

(h) The performance of any work similar t¢ 
that listed in (a) to (g) supra; 

2. In failing to hold that each and every defend: 
ant employee and any other employee of plaintifi 
similarly situated come within the exemption from 
the provisions of Section 7(a) of the Act providec 
by the agricultural exemption contained in Section 
13(a)(6) thereof, when they are employed in any 
activity described in the Complaint and the Stipw 
lation of the Facts submitted by the parties; : 

3. In failing to hold that each and every defend 
ant employee and any other employee of plaintif 
similarly situated come within the exemption from 
the provisions of Section 7(a) of the Act providec 
by Section 7(c) thereof, when they are employec 
in any activity connected with the transporting 0° 
sugar cane from the fields to the mill, processins 
sugar cane into raw sugar including the temporary 
storage and shipment of raw sugar, and their neces: 
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sary and related operations including activities per- 
formed by the service shops personnel and the oper- 
‘ation, repairing, cleaning or maintaining of equip- 
ment, machinery and facilities used by the plaintiff 
in its mill to burn bagasse or fuel oil or to produce 
steam or to generate or distribute electricity; 
| 4. In holding that each and every defendant em- 
ployee and any other employee of plaintiff simi- 
larly situated are not exempt by virtue of Section 
7(c) if they perform their activities when the me- 
ehanical or manual processing operations of the 
plaintiff are suspended or discontinued for week- 
end cleaning or repairs or for plaintiff’s off-season ; 
5. In failing to hold that each and every defend- 
‘ant employee and any other employee of plaintiff 
‘similarly situated are within the exemption from 
‘the provisions of Section 7(a) of the Act provided 
by either Section 13(a)(6) or Section 7(c) thereof, 
when they are employed in one or more of the ac- 
‘tivities described in the Complaint and the Stipula- 
tion of the Facts submitted by the parties; 
| 6. In failing to hold that in any workweek in 
which any defendant employee or any other em- 
‘ployee similarly situated engages in an activity 
which is exempt from the provisions of Section 
7(a) of the Act by virtue of either Section 13(a) (6) 
or Section 7(c) and does not engage for any sub- 
stantial part of his time during that workweek in 
an activity which is not so exempt, said employee 
is exempt for that workweek from the provisions of 
Section 7(a) of the Act by virtue of Section 13(a) 
(6) or Section 7(c). 
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IT. 

The District Court erred in admitting, relying 
upon, and crediting: 

(a) the testimony of the defendants’ witness 
Hall, which was incompetent, irrelevant and imma- 
terial, constituted hearsay, and was lacking in 
credibility ; 

(b) defendants’ exhibit number 4, which was in- 
competent, irrelevant and immaterial, and was lack- 
ing in credibility. 

ITT. 

The District Court erred in making findings of 
fact which are in conflict with the Stipulation of 
the Facts submitted by the parties and are not sup- 
ported by the evidence, oral or documentary, intro- 
duced at the trial in the District Court. Said erro- 
neous findings include, but are not limited to, the 
following: 

(a) Finding that plaintiff conducts factory oper- 
ations ; 

(b) Finding that the activities performed in the 
carrying on of plaintiff’s business include railroad 
building ; 

(c) Finding that the main managerial business 
of the plaintiff is conducted through a ‘‘plantation 


agency house in Honolulu where most of its officers 


and directors are centered”’; 

(d) Finding that the cane harvested on plain- 
tiff’s cane fields is assembled at centralized points 
ready for transportation ; 

(e) Finding that plaintiff generates some elec- 
tricity in a separate building from its mill building; 
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(f) Finding that plaintiff sells small surplus 
amounts of electric power to a public utility com- 
pany ; 

(¢) Finding that a president of the Hawaiian 
Sugar Planters Association made the statement a 
few years ago that ‘‘As has been emphasized again 
and again, the primary function of our plantation 
is not to produce sugar, but to pay dividends’’; 

(h) Finding that ‘‘Railroad operation is a sys- 
tematic business calling for the employment of 
skilled, experienced men, trained to quick, keen per- 
ception (not farmhands or millhands) for handling 
locomotives and moving ears (not the goods in 
transit) and for the maintenance of roadbed, track 
and structures, and roundhouse care and servicing 
of locomotives—all specialized technical work. It 
is as different from farming or processing opera- 
tions as day is to mght’’; 

(i) Finding that Section 7(c) of the Act exempts 
the ‘‘first’’ processing of sugar cane from the maxi- 
mum hours provisions of the Act. 


Dated: Washington, D. C., 14th day of June, 
1948. 


/s/ RUFUS G. POOLE, 
Attorney for Appellant Waialua Agricultural Com- 
pany, Limited. 


(Verified.) 


[Endorsed]: Filed June 18, 1948. Paul P. 
O’Brien, Clerk. 
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[Title of Circuit Court of Appeals and Cause.] 


STATEMENT OF POINTS TO BE RELIED | 
UPON ON APPEAL BY CROSS- 
APPELLANTS 


The Cross-Appellants herein intend to rely upon 
the following points in their cross-appeal from the: 
judgment of the United States District Court for: 
he District of Hawaii entered in this action ont 
May 22, 1948: 


ie 


The District Court erred in holding that Appel- 
‘ant is entitled, pursuant to Section 13(a)(6) of! 
the Fair Labor Standards Act, to exemption from 
Section 7(a) of said Act in respect of certain ac- 
tivities performed in or about the cane fields of 
Appellant, which are not performed directly, prox-: 
imately and immediately in and upon the actual 


{ 
| 


production of sugar cane. 


1OF, 


The District Court erred in holding that Appel- 
lant is entitled, pursuant to Section 7(c) of the Fair 
Labor Standards Act, to exemption from Section 
7(a) of the said Act in respect of certain activities 
performed in or about the mill building of Appel- 
lant, which are not performed directly, proximately 
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ad immediately in and upon the transforming of 
sugar cane into unrefined sugar. 


Dated this 25th day of June, 1948, at San Fran- 
sisco, California. 


GLADSTEIN, ANDERSEN, 
RESNER & SAWYER, 


/s/ By RICHARD GLADSTEIN, 
Attorneys for Cross-Appellants. 


(Acknowledgment of Service attached.) 


[Endorsed]: Filed June 28, 1948. Paul P. 
O’Brien, Clerk. 


